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PREFACE

‘T'he opinions of the Court of Claims hercin reported are published
by authority of the provisions of Section 9 of an Act entitled “An Act
to create the Court of Claims and to prescribe its powers and duties,”
approved June 28, 1917, in force July 1, 1917,

Epwarp J. HUuGHES,

Secretary of State
and Ez-officio Secretary. Court of Claims.
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RULES OF THE COURT OF CLAIMS
OF THE STATE OF ILLINOIS

—————— -

TEHMS OF COURT

Rene 1. (p)  The Court of Claims shall hold a regular session
of the Court at the Capital of the State on the second Tuesday of
January, March, May, September and November of each vear, and such
special sessions as it deems necessary or proper to expedite the bhusiness
of the Court.

(b) No cause will be heard at any session unless the pleadings
have been settled and the evidence, abstracts, briefs and argumentx of
both particg have all been filed with the Clerk on or before the first day
of ~aul session.

COMPLAINT.

Reee 2. (a) Causes shall be commenced by a verified complaint
which, together with four copies thereof, shall be filed with the Clerk of
the Court. A party filing a claim shall be designated as the claimant
and the State of Illinois shall be designated as the respondent. ‘I'he
original complaint and all copies thereof rhall be provided with a suit-
able cover or back having printed or plainly written thereon the title
of the Court and cause, together with the name and address of all
attorneys representing the claimant. The Clerk will note on the com-
plaint and each copy the date of filing and deliver one of said copies
to the Attorney General,

(b) No person who is not a licensed attorney and an attornev
of record in said cause will be permitted to appear for or on behnif of
any claimant, but a claimant even though not a licensed attorney. may
prosecute his own claim in person.

Rceoe 3. Such complaint shall be printed or typewritten and shall

he captioned substantially as follows:

IN THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

A. B,
Claimant /
Vs, No.
StaTE or ILLINOIS,

Respondent

RoLe 4. (a) Such comglaint shall state concisely the facts upon
which the elaim is based and shall set forth the address of the claimant,
the tune, place, amount claimed, the State department or agency in
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which the cause of action origaated and all averments of Gt neces<ny
to stitte a cituse of action at law or an equny,
(b) If the chimant bases his complaint upon a contract or other

in~truinent in writing a copy thereol shall he attached thereto tor

reference,

Roere o, () The clnimant ~hall state whether or not his c¢lain
hias been presented to any State department or officer thercof, or to auy
person, corporation or tribunal, and if o presented, he shall state when,
to whori, und what action wa~ taken thereon s and, he shall further ~tote
whether or not he has received any payment on aceount of such claim
and. if =0, the amount o received.

(b) The claimant shall also state whether or not any third person
or corporntion has any interest in hiz claim, and if any such person
or corporation has an interest therein the claimant shall state the nmne
and m{dross of the person or corporation having such interest, the nature
thereof, and how and when the same was nequired,

Ruewe 6. (a) A bill of particulars, =tating in detail each item
and the amount claimed on account thereof, shall he attached to the
complaint in all cases.

(b) Where the claim iz based upon the Workmen's Compensation
Act the claimant shall set forth in the complaint all payvments, both of
compensation and salary, which have been received by him or by others
on his behalf since the date of ~aid injury: and =hall also =et forth in
separate items the amount incurred, and the amount paid for medical,
surgical and hospital attention on account of his injury, and the portion
thereof, if any, which was furnizhed or paid for by the rezpondent.

RuLe 7. No complaint shall be filed by the clerk unless veriticd
under onth by the claimant. or by some other person having personal
knowledge of the facts contained therein.

Rure 8. If the claimant be an executor, administrator, guardian
or other representative appointed by a judicial tribunal, a duly authents-
cated copy of the record of appointment must be filed with the complaint.

RuLk 9. If the claimamt dic pending the s=uit his death mav e
suggested on the record, and his legal representative, on filing a duly
authenticated copy of the record of his appointment as exeentor or
administrator, may be admitted to prosecute the suit by special leas,
of the Court. It iz the duty of the claimant’s attorney {o sugge<t the
death of the claimant when that fact first hecomes known to him.

Ruie 10. \Where any claim has heen referred to the Court by the
Governor or either House of the General Assembly any party interested
therein may file a verified complaint at any time prior to the neat reculin
session of the Court. If no such person files a complaint, as afore<aid,
the Court may determine the cause upon whatever evidence it shall have
hefore it. and if no evidence has been presented in support of such
claim, the cause may be stricken from the docket with or without leave 1o
reinstate, in the diseretion of the Counrt.

Rewnk 11, If it appears on the face of the complaint that the ¢laim
i~ barred by a statute of limitations, the same shall he dismissed.
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PLEADINUSN,

Rewe 12, Pleadings and practice af common law as modified by
the Civil Practice Aet of [Hinois shall bhe followed excopt as herein
otherwise provided, ,9

Rere 13, The original and four copics of all pleadings shall be
tibl with the Clerk and the original shall be provided with a suitable
cover, bearing the title of the Court and cause, together with a proper
disiznntion of the pleading printed or plainly written thoreon,

ftoee 14, A claimant (a(-siring fo amend hig complaint or to intro-
duce new parties may do so at any time before he has closed his testi-
inony, without special leave, by filing five copies of an amended com-
plaint, but any such amendment or the right to introduce new parties
shall he subject to the objection of the respondent, made hefore or at
final hearing, Any amendments made subsequent to the time the
claiinaut has closed his testimony must be hy leave of Court,

Rewe 16, ‘The respondent shall answer within rixty days after
the filing of the complaint, and the claimant shall reply within thirty
duvs after the filing of said aunswer, unless the time for pleading be
extended ; provided, that if the respondent shall fail to so answer a
genernl traverse or denial of the facts set forth in the complaint shell

be vonsidered a# filed.

EVIDENCE.

Reie 16. After the canse is at issue the parties shall present evi-
dence either by a stipulation of fact duly entered or by a transcript of
evidence taken at such time and place as is mutually agrecable and con-
venient to the parties concerned. All witnesses hefora testifving shall
he duly sworn on oath by a notary public or other officer authorized to
administer oaths, If the parties are unable to agree upon a time and or
place of such hearing, application may be made to any Judge of the
C'ourt, who shall thereupon fix a time and place of such hearing.

Rurnr 17, Al evidence shall be taken in writing in the manner in
which depositions in chancery are usually taken. All ovidence when
taken and completed hy either party shall be filed with the Clerk on or
hefore the first day of the next succeeding regular session of the Court.

Ruee 18.  All costs and expenses of taking evidence on hehalf of
the elaimant shall be borne by the claimant, and the costs and expenses
of taking evidence on behalf of the respondent shall he borne by the
respondent.

RuLe 19,  Tf the claimant fails to file the evidence in his behaif
as herein required, the Court may, in its discretion, fix a further time
within which the same shall be filed and if not filed within such further
time the cause may be dismissed. Upon motion of the Attornev General
the Court may, in its discretion, extend the time within which evidence
on behalf of t{t_c respondent shall be filed.

RuLe 20. If the claimant has filed his evidence in apt time and
has otherwise complied with the rules of the Court, he shall not be
prejudiced by the failure of the respondent to file evidence in its hehalf
in apt time, but a hearing by the Court may be had upon the evidence
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ed by 1tbe clammant, anle<< tor good cause <hown, additiona) snaoe 1o
file evidenoe be aranted to the respondent,

Rove 20 AN records and files maintained dn the regular cour -
of business by ap. State department, commissian, board or apency ot thee
respondent ate! all cll-lnll'lnn-ul;il reports mude by any oflicer thereat
relating to oy matter or cuse pending hefore the Court <hall be
prima faeir evidence of the facts set forth therein: provided, a copy
thereof <hkall have been first duly mailed or delivered by the Atorney
General o the claimant or his attorney of record.

ABVSTRACTR AND BHIEFS,

Rueee 22, 'The clnimant, in all cazes where the transeript of covi-
dence exceeds fifteen pages in number, shall furnizh a complote ta -
written or printed abstract of the evidence, referring to the pages of the
transeript by numerals on the margin of the abstract,  The evidenee
shall he condensed in narrative form in the abstract so as to presen
clearly and coneisely its substance. ‘The abstvact must be sullicient to
present fully all material facts contained in the transceript and it will
he taken to be accurate and sufticient for a full understanding of sueh
fact~, unless the respondent shall file a further abstract, making neces-
sary corrections or additions.

Ruese 3. When the transcript of evidenece does not exceed fifteen
pages in number the claimant may file the original and four copies of
such transeript in licu of typewritten or printed abstracts of the evidenee,
otherwise the original and four copies of an abstract of the evidence
shall be filed with the Clerk. ‘The oviginal shall be provided with a
suitable cover, hearing the title of the Court and enuse, together with the
name and address of the attorney filing same printed or plainly written
thereon.

Ruie 24, Each party may file with the Clerk the original and four
copies of a typewritten or printed brief sotting forth the points of L
upon which relinnee is had. with reference made 1o the authoritics -u--
taining their contentions.  Accompanying such briefs there may b o
statement of the fact: and an argmnent in sapport of such hriefs, ‘I'h.
original _shall be provided with a suitable cover, bearing the it
of the Court and cause, together with the nnme and addrvess of the
attorney filing same printed or phiinly written fhereon.  Either party
may waive the filing of his brief and argument by filing with the Clerk
a written notice in duplicate to that effeet,

Rure 25, The abstract, brief and argument of the claimant must
be filed with the Clerk on or hefore thirty days prior to the first day
of the session to which the cause shall stand for hearing, unless the
time for filing the same is extended by the Court or ane of the Judwes
thereof.  ‘The respondent shall file its brief and argument not later
than the first day of said session, unless the time for filing the bricf
of claimant has been extended, in which cases the respondent shall have
a similar extension of time within which to file its Lriof. Upon god
cause shown further time to file abstraet. hrief and argument or a reply
brief of either party may be granted by the Court or by any Judge

thercof.
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Reee 260 If o elaimant shall fail to file cither abstraects or briefs
within the time prescribed by the rules, the Court may enter a rule upon
hun 1o show caure by o day eertain why his elaim should not be dis-
tis-ed.  Upon the claimant’s failuie to comply with such rule, the cause
may be dismissed or the Court may, in its diseretion, either extend the
time for filing absteacts or briefs, or pass or continue the cause for
the term, or determine the same upon the evidence hefore it.

Rene 27, Tf the claimant has filed abstracts and briefs, as herein
rovided, in apt time, and has otherwise complied with the rules, he
~hall not be prejudiced hy the failure of the respondent to file abstracts
or briefs on time, unlesz the time for the filing of abstracts or briefs

by the respondent be extended.

EXTENSION OF TIME.

Reee 28, Where by these rules it is provided the time may be
extended for the filing of pleadings, abstracts or briefs, either party,
upon notice to the other, may make application for an extension of time
to anv Judge of this Court, who may enter an order thereon, transmitting
such order to the Clerk, and the Clerk shall thereupon place the same of
record as an order of the Court.

MOTIONS,

Rewe 29, Each party shall file with the Clerk the original and
four copies of all motions presented. The original shall he provided
with a suitable cover, bearing the title of the Court and cause, together
with the name and address of the attorney filing same printed or plainly

written thereon,
Reore 30. Motions shall he filed with the Clerk at least five days

hefore they are presented to the Court. All motions will be presented
by the Clerk irnuhediately after the daily announcement of the (] ‘ourt but
at no other time during the day, unless in case of necessity, or in relation
to a cause when called in course. All motions and suggestions in support
ther-of shall be in writing, and when the motion is based on matter that
dees not appear of record, it shall be supported by affidavit.

Roee 31, In case a motion to dismiss ir denied, the respondent
shall plead within thirty days thereafter, and if a motion to dismiss he
~u~tained, the claimant shall have thirty days thereafter within which
to amend hiz complaint; and, if he declines or fails to so amend, final
judgment will be entered dismissing the claim.

ORAL ARGUMENTS,

Rurk 32. Fither party desiring to make oral arguments shall file
a notice of his intention to do so with the Clerk at least ten days before
the <ession of the Court at which he wishes to make such argument.
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REnEaniNGs

Ruie 33, A party desiving a reliearing in any cause <hall, within
thivty dax< after the filing of the opinion, tile with the Clerk the ariginal
and four copies of his petition for rehearing, The petition <hall ~tate
hrielly the points supposed o have heen overlooked or misapprehended
by the Court with proper reterence o the particular portion of {he
ariginal brief retied vwpon and with authorities and snggestions con-
cisely stated in support of the point=,  Any petition violating thi= rule
will he ~tricken,

Rvre 34 When a rehearing iz granted the origingd briers of the
parties and the petition for rehearing, answer and reply thereto <hall
~tand as files in the case on rehearving, The opposite party ~hall have
twenty davs from the granting of the rehearing to answer the petition
and the petitioner shall have ten days thereafter within which to file
hi= reply.  Neither the elanimant nor the respondent shall be perniitted
to file more than one application or petition for a rehearing.

RECORDS AND CALENDAIL

Rene 35, The Clerk shall record all orders of the Court, includ-
ing the final disposition of causes.  He shall keep o docket in which he
~hall enter all claims filed, together with their number, date of filing,
the name of claimants, their attorneys of record and respeetive addresces,
A= papers are received by the Clerk, in course, he shall stmnp the filing
date thereon and forthwith mail to opposing counsel a copy of all orders
entered, pleadings, motions. notices and hriefs as filed: such mailing
shall constitute due notice and =erviee thereof. Within ten days prior
to the first day of cach ses=ion of the Court the Clerk <hall prepare a
calendar of the eauses to be disposod of at such session and deliver a
copy thereof {o each of the Judges and to the Attorney General.

Ruue 36. Whenever on peremptory eall of the docket any claim
or claims appear in which no positive action has been taken and no
attempt made in good faith to obtain a decision or hearing of the -ame
within two years, the Court may, on its own motion, enter an order
therein ruling the claimant to show cause on or hefore the first day
of the next succeeding regular session why such claim or claims shonld
not be dismissed for want of prosecution and stricken trom the docket.
Upon the claimant’s failure to take some affirmntive action to dischange
or comply with =aid rule, prior to the first day of the next regular
se~zion after the entry of such order. such claim or claims may he di--
mis=sed and stricken from the docket with or without leave to reinstat.e
on good cause shown, On application and a proper showing made by
the claimant the Court may. in its discretion, grant an extension of too
under such rule to show causes The fact that any ca=e has been con-
tinued or leave given to amend or that any motion or anatter ha- ot
heen raled upon will not alone be suflicient to defeat the operation ot
this rule. And the Court may, during the second day of any vegular <o--
-inin. call its docket for the purpose of disposing of cases under thi-
rule,
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OEDER OF TIE Ccouvnr.

It - lmrol;.\' ordered that the above and fnrn-gnin;_' rules he and the
~atne are hereby adopted a- the rudes of the Court of Claims of the State
of Hlinois, Tt is further ordered that such rules shall be in full foree
and effcet from and after the first day of Janvary, A. 1, 1934, and
that the same shall be in lien of all rules theretofore in foree,

Entered this 22nd dav of November, A, . 1933,

(. N. HovrLemenw, Clief Justice,
C. H. Laxscorr, Judyge,
AUBREY L. YANTIS, Judge,

.~
»
“



COURT OF CLAIMS LAW

AN ACT tuereate the Cour? of Claoms and Lo prescerihe

(s power and
ddies,  Npproved Jane 25, 1917, L. 1917, Jroo 320

'
RN

SpectoN Lo Be gt cnacled by the People of the State of [Hinois
ropreseded an the General Assembly: The Court of Claims iz hereby
cresten, U shall consst of a chict justice and two judges, appointed
by t'e Governor by oand with the advice and consent of the Senate,
In any case of vacaney in such offoe during the recess of the Senate, the
Governor shall make a temporz:y appointment until the next meetings
of the Nenat.. when he shall rominate some person to fill such office:
and any person 80 nominated, who is confirmed hy the Senate, shall
W tdd his oftee during the remaiider of the term and until his suece--on
i~ appoint- and qualified, 1f the Senate is not in session at the time
‘s Act takes effect, the Governor shall make o temporary appaintinent
as in co0 of a vacancey.

¢ 2 'The term of oftice of the chief justice and of each judge ~hall
be fiom the time of his appointient until the second Monday in Jban-
uary next suceeeding the election of a QGovernor. and until his sucees-or
i~ appointed and qualified.  "This provision in reference to the term of
oftice of the chiel justice and of cach judge shall apply to the curvent
terms of said offices and the respective terms of the present incumbent«
shall be deemed to have begun upon the appointment of =aid incumbents,
(As amended by Act approved and in foree May 11, 1927, 1, 1927,
. 33,)

! EMeroenoy.] 8§ 3. Wuereas, in order that the full salary or
-uid chief justice and of suid judges as provided for by an Aect of 1he
Fiftiv-fourth General Assembly may be paid out of an appraprintio n
made and now available therefor: therefore an emergeney exists and
thi= Aet shall {ake effeet and be in force and effeet from and after -
nassage and approval,  (Act approved May 11, 1927, 1. 1927, p 3030

§ 3. Before entering upon the duties of the oftice the chiet ju<tice
amd each judge shall tnke and subscribe the constitutional oath ot oflice,
which shall be filed in the oftice of the Secretary of State.

§ 4. The chief justice and ench justice shall each receive a salary
of three thonsand two hundred dollars per annum, pavable in equal
monthly installiments,  (As amended by Act approved July s 1955,
l.. 1933, p. 152,)

§ A, The Seeretary of State shall be er-officio scerotary of the
Court of Claims, He shall provide the court with a suitable plaice in
the capitol building in which to transaet itz business.

Xi1
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£ n. The Court of Claims shall have power:
(1) To manke rules and orders, not ineonsistent with law, for
carrving out the duties imposed upon it by law;

(2) To make rules governing the practice and procedure before
the court, which shall be as simple. expeditious and  inexpensive as
teasonably may he;

13) Mo compel the attendance of witnersesx hefore it, or hefore
any notary public or any commissioner appointed by it, and the produc-
tion of any books, records, papers or docwsents that may be materinl
or relevant as evidence in any matter pending before it;

(1) To hear and determine all claims and demands, Jegal and
conttable, liguidated and unliquidated ex contractu and ex delicto, which
the State, as a sovereign commonwealth, should, in equity and good
con-cence, discharge and pay;

(53) ‘To hear and give itg opinion on any controverted questions of
«Lnmes or demand referred to it by any officer, departiment, institation,
Loand, arm or ageney of the State government and to report its findings
and conciusions to the authority by which it was transmitted for its
suidancee and action;

() To hear and determine the liability of the State for acei-
dental injuries or death suffered in the course of employment by any
cuplovee of the State, such determination to he mn&c in accordance
with the rules preseribed in the Act commoniy called the “Workmen's
Compensation  Act,” the Industrinl Commission being hereby relieved
of any duty relative thereto.

§ 7. In case any person refuses to comply with any subpoena
isstiedd in the name of tLe chief justice, attested by the Secretary of
Ntate, with the seal of the State attached, and served upon the person
named therein as a summons at common law is served, the Circuit Court
of the proper county, on application of the Secretary of the Court, shall
compel obedience by attachment proceedings as for contempt, as in a
case of a disobedience of the requirements of a subpoena from such
Court on a refusal to testify therein.

$ 3. ‘I'he concurrence of two members of the Court shall be neces-
-arv to the decision of any case,

$ 9. ‘The Court shail file a brief written statement of the reasons
for its determination in each case. In case the Court shall allow a
¢laim, or any part thereof, which it has the power to hear and determine,
it <hall make and file an award in favor of the claimant finding the
wmount due from the State of Illinois. Annually the Sceretary of the
Court shall compile and publish the opinions of the Court.

§ 10. Every claim against the State, cognizable by the Court of
Ciairns. shall be forever barred unless the claim is filed with the Secre-
tary of the Court within five years after the claim first aceruex, saving
to infants, idiots, Junatics, insane persons and pergons under disahility
at thee(tlime the claim accrued two years from the time the disability is
removed,

§ 11. The Attorney General shall appear for and represent the
interesta of the State in all matters before the Court,
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§ l" Al chimms now pending e the Court of Clanin- created
onder 2 An Net to create the Conrt ol Clanns il |Hc--¢l||u- 1 povenr
il :Iunv- Toapproved May 160 1903, ine Toree Jaly 1, 1903, <hall e
heavd and determined by the Court of Claims created v this Aet
accordance with the pl'n\'i.-inn- hereot,

§ BL The jurisdiction conferred upon the Court of Claims by
thi= Act shall be exclusive,  No appropriation shall hereatter lwe made
by the General Assembly to pay any claim or demand, over which the
Court of Claims is herein given jurisdiction, unless an award therefor
~hiatll have been made by the Court of Claims.

§ I, Repeal.
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CASES ARGUED AND DETERMINED IN
THE COURT OF CLAIMS OF THE
STATE OF ILLINOIS

(No. 2838—Claimant awarded $4.000.00,)

arne I CanpweiLL, Claimant, ¢vs. STATE oF ILLINOIS, Hespondent.
Opinion filed May 11, 1937

Craté & Crats, Crate Vax Merer, Fren H. Ketoy, JaMes
W, Crats, Jr., and Fraxk (. WixkLER, for claimant.
Ot1r1o KERNER, \ttorney General; GirLexx A. Trevor, As-
sistunt Attorney General, for respondent.
WORKMEN'S COMPENHATION ACT—When aquward for compensation for in-
pitre s resulting in death of employce may be made under. Where employee
sustaing accidental injuries, resulting in his death, arising out of and in

the course of his employment while engaged in extra hazardous employment,
an award for compensation may be made to those entitled to, in accordance

with the provisions of the Act,
Mu. JusTice Lixscort delivered the opinion of the court:

On the 10th day of February, 1936, claimant filed her
clnim with the Clerk of this Court, alleging that on the 25th
day of December, 1935, Amos B. Caldwell, now deceased, was
employved as a Highway Maintenance Patrolman for the State
of Illinois on Route No. 133, between State Route No. 45 at
Arcola, THinois, and the intersection of State Route No. 133
with State Route No. 49; that a blizzard was in progress on
said day, and said Amos B. Caldwell went to work to remove
drifts from the highway, and according to the testimony, the
temperature went down as low as 15 to 20 helow zero; that he
warked until 6:30 A, M. on December 26, 1935. He continued
to work all the afternoon of December 25, 1935, until about
4:00 P. M. when his truck broke down and was taken to a
garage at Arcola, but they did not have the necessary parts at
Arcola, and the deceased went with another man to NMattoon,
to ¢ot the necessary parts, They returned to Arcola abont
2:00 A. M. on the morning of December 26th, and the weather
was very cold. The deceased rested and slept in a chair in
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the garage for approximately two honrs, Sometime hetween
4:00 and 4:30 A, M., he and his helper left the garage, and
he agnin encaced in his duties.

Clammant alleges that the deccased’s death was enused
by exposure and over-exertion and the severe cold weather,
e had been in the employ of the State abont two years and
received 21.250.00 per annum.  He lived at Hindshora, HHi-
noix, ‘I'he evidence shows that on December 24th, he had been
to Pavis, Hinois, attending a mecting of the maintenance
~upcrvisors and others at the Distrviet ongineer’s oflice ot
Paris. [Hlinois,  He returned to his home about G:00 1°. M. on
the evening of December 244h, 1935, About 2:00 A\, M.,
December 26th, he made arrangements for one ot the helpers
to go out on the highways to start working in clearing ot the
snow aud drifts., This helper came in about noon on (‘hrist
max dayv, and about that time, the deceased left his home with
another helper, having made arrangements with said helper
about 9:00 that day. They worked until the truck broke
down, the deceased having done all the driving.,  When the
deccased and his helper had their truck repaired, they again
went on the road, cleaning off the drifts that had aceumulated
on the highway, About 6:30 in the morning he stopped his
car and made a statement to the effeet that when he tfelt o
spell coming on he did not wish to drive. He got out ot the
truck, walked to the rear end and back ngain.  After he had
re-entered the truck, he raised both arvms as if stretehing and
about that time collapsed; was removed to a nearby house
and apparent]ly was dead when he was taken to the house.

De. J. 17, Henderson of Oakland was ealled and he testi-
fied that in his opinion the death was caused by over-cxertion
and cold, which brought on an attack of angina pectoris,

The faets are not controverted. He had no ehildeen un
der sixteen years of age, but left a wife who was dependent
upon him. ‘Fhe testimony shows that prior to this, the de-
ceased had enjoyed good health, he had worked rogularly and
died while at work.

There might have been a disecased condition of his Lcart
prior to the date of his death, but if that condition had been
aceclerated by his efforts on the preceding night and day, that
wouhld be sufficient to bring the case under the Compensation
Aet. This court has jurisdicetion of the case; the State had
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proper notlee of the death of elaimant’s intestate, and appli-
cation for adjustment was filed in apt time.

The construction and maintenance of s hard-surfaced
pavedl publie highway is the maintenanee and construction of
a structure under the Workmen’s Compensation Aet.

The deceased loft a widow and no children. The amount
of compensation payable in this case is determined by Seetion
Ta. Workmen’s Compensation Aet, which is a sum equal to
four times the average annual carnings of the employee, but
not tess in any event than two thousand five hundred dollars,
ard not more in any event than four thousand dollars.

The court finds that the deceased and the respondent
wers, on the 26th day of December, 1935, operating under the
Waorkmen's Compensation Aect; that on the date last men-
tione«d above, said deceased sustained accidental iujuries
within the meaning of the Act, which did arise out of, and in
the course of the employment ; that notice of the accident was
given said respondent and elaim for compensation on account
thereof was made on respondent within the time required by
the provisions of the Act; that the earnings of the deccased
during the year next preceding the injury were %1,280.00,
and that the average weekly wage was $24.62.

That the deceased at the time of the injury was 5 vears
of axze and had no child under sixteen years of age.

That the petitioner is entitled to recover compenaation

in the sum of $4,000.00; that the said petitioner is now entitled
to have and receive from the respondent the sum of $882.80,

being the amount of compensation that has acorued from the
27th day of December, 1935, to the 12th day of May, 1937; and
the rarther sum of $3,117.20 to be paid to her at the rate of
%1231 per week, payable every two weeks until fully paid,
all ot whiech is subject to the approval of the Governor of 1lli-
nois, ; . ' -

''his award being subject to the provisions of an Act
entitled ““An Aet Making an Appropriation to Pay (Com-
pensation Claims of State Fimployees and Providing for the
Method of Payment Thereof,’’ approved July 2, 1935 (Sess.
Laws of 1935, Page 49) and being, by the terms of such Act,
subject to the approval of the Governor, is hereby, if and
when such approval is given, made payable from the Road
Fund in the manner provided for in such Aect.
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(No. 3031 —-Claimant awarded $42.32.)

Coavvi e, AcETYLENE SvreLy Co. Ince,, Claimant., vs. SearTe of
[Lasors, Respondent,

Opinwon filed July 1, 1937,

Claimant, pro se.

Orro Kerxsew, Attorney Generval; Moereay FU Mg, As-
~sistant Attorney General, for respondent.

Coxrracr—money due under—ichen award made for.  Where 1t oap.
peavs thut State s indebted for demurrage, under contract, and bl there
for, which is not questioned, was submitted within a reasonable time, and
withouwt fault or neglect of claimant, same i8 not approved for payment
hefare lapse of appropriation out of which it could be paid, an award may
be made for amount due where fat the time obligation wnr incurred thme
were fulxds remajning in approprintion (o pay same.

Mu, Cmer Jusrier Hovtenien delivered the opinion of
the conrt;

From the stipulation of faets herein it appears that
claimant was awarded o contract to furnish oxygen and
acetylene gas for the use of the respondent at Lincoln State
School and Colony from July 1st, 1934 to June 30th, 193,

The contract provided for a demurrage charge of two
cents (2e¢) per day on all cylinders held beyond an initial
thirty-day period. During the term of the contract, eylinders
were held beyond the thirty-day period for a total of 2,116
cl:l}'s.

At the close of each month clnimant rendered a statcment
of the amount duc it for such demurrage charges, but none
of such items were vouchered for payment, and no pavment
has been made therefor.

The appropriation from which such items were payable
lapsed September 30th, 1935, at which time there remained
an unexpended balance of such appropriation sufficient to pay
the claimant’s account.

From the facts stipulated it appears that under the terms
of its contract, claimant is entitled to the nmount claimed. [t
presented its statements promptly, and the failure to approve
the same and voucher them for payment was not the result
of any negligence on the part of the elaimant. The evidence
shows that there was an unexpended halance in the proper
appropriation at the time the same lapsed, sufficient to pay
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the amount of claimant’s demamd, and under the repentecd

decisions of this court, cinimant ix entitled to an award,
Award is therefore entered in favor of the clnimant for

the sum of Forty-two Dollars and Thirty.two Cents (§42,32).

(No. 1002--Claimant awarded $300.i0: )
V ek Figpnen, Claimant, rv. STATE oy Teersor-, Respondent,
Opinion flled July 1, 1937,

C'rarenxce B. Davis, for claimant.

Orro KerxeR, Attorney Ueneral; GrLexy A. T'revor, is-
sistaunt Attorney General, for respondent,

PrLRRON AL INJURY—member of Hlinois National Guard—when award say
be made for. An award may be made for personal injuries suffered by 8 mam-
ber of the Illinots National Guard, when sustained while in the performane
of his duties as such member, under authority of Section 11 of Article 16 ¢
Mititary and Naval Code.

Mr., Cintee Juvsrticr Hovvenicu delivered the opinion of
the court : '

Prior to and on August ith, 1931 claimant was a member
of Troop &, 106th Cavalry, Illinois National Guard, and on
that date, while his Company was at Camp Grant, and while
he was participating in troop manecuvers, claimant was thrown
from his horse and sustained injuries to his left ankle. He
was immediately taken to the field hospital at Camp Grant,
and shortly thereafter was taken to St. Anthony’s Hospital
at Rockford, where a cast was applied to his foot and the
lower part of his leg. He was returned to the ficld hospital
the next day, and remained at such hospital until his troop
returned home, about ten days therecafter. Upon his return
home clnimant was placed under the care of Dr. Lockie, one
of the mediecal officers of the National Guard, who continued
to treat him for his injuries. Claimant saw Dr, Lockie sev-
eral times a week for the first three months after his injury
and thercafter every month or two until about a year after
the aceident. The testimony indicated that the cast was not
properiy applied in the first instance, but same was not entire-
v removed until about soven wecks after the accident. Dur-
inz the time the cast was on his leg, c¢laimant moved about



6 Favmirn o0 Sevon oF Fuisors,
with the nid of erutehes: arter the east was removed he used
a cane untl about November 1st, 1931,

Clainant was cighteen vears of age at the time ol the
acciders and had attended high school during the scehool yenr
prior to his injury, but had worked during the preceding
vear e started hack 1o <chool again at the opening of school
aft 1 hix injury, but on account of difliculty in enrrving hooks,
geting up and downstairs on erutehes, and otherwise moving
about, he quit after about o week.,  His condition was such
that he could have attended school ot the opening of the IFeh
raary, 1932, semester, but other reasons prevented him trom
Jdeine =o, and he did not thereatfter return to sehool,

A Board of Medieal Fxaminers was convened at Hines
Hospital on November 10th, 1931 to consider clanimant *s case,
and such Board made the following findings:

“An examination of the 1ot ankle reveals a slight enlargement ot both
Jhe Internal and external malleoli, particularly the internnl. There is slight
soft tissue thickening over the ankle but not suflicient to pit from pressure.
The patient dorsal flexes the left ankle to a normal vange. Pluntar flexion
1s limited very slightly in the extreme. Abduction and adduction (turning
out and in of nnkle) of the left ankle Is possgible to one-half of the normal
range.  There s no actunl shortening of the left lower extiemity.  No
atrophy of the museler.  One:half ineh inerease in the circumference of the
left ankle as compared with the right. 'T'he longltudinal arches of both feel
me depressed to the second degiee with pronation. The toes are normal. The
condition of the arches does not produce symptoms at this time.

“Functionally, the results of the treatment are good; patient has no
peinanent residual disability. No further treatment is indicated for this
condition. Diagnosis: Fracture Left Astragulua, Recent, Healed.

“Recommendations: It is the opinion of the Board that this patient’s
ankle now has r1eached the point where the soldier ean resume his 1ezular

viuployment.”™

Claimant did not procure vegular employment until a
vear and a half or two vears had elapsed from the date of
the injury, but the evidenee does not show that the tailure to
procure employment resulted wholly from his physical con-
dition,

He is now employed as o musician, and testified that his
foot =till bothers him, part.cularly after strenuous exereisce
or after walking soveral miles,

P, Lockie died prior to the taking of testimony herein,
and no record of his trentment or findings ix in ovideneo,

Doctor hills in the amount of #4800 were paid by the
respondent, and claimant was also paid $178.00 for approxi-
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mately three months’ compensation pursuant to the provi-
sions of Section 10 of Article 16 of the Iilinois Military and
Nauwval Clode.

Seetion 11 of Article 16 of the Military and Naval Code
of this State provides that i every ease where an oflicer or
enlisted man of the National Guard shall be injured while
performing his duty in pursuance of orders from the Com-
mnnder-in-Chief, such officer or onlisted man shall have a
claim against the State for finuncial help and assistance, and
the State Court of Claims shall act on and adjust the snme as

the merits of each case may demand.
Claimant was injured while performing his duty in pur-

suance of orders from the Commander-in-Chief, and there-
fore has a claim against the State for financial help or assist-
ance, and the only question for this court to determine is the
(question as to whether claimant has already been fully com-
pensated for the injuries so sustained by him, or whether the
merits of the case entitled him to further compensation.
Under all of the evidence, we feel that the injury sus-
tained by claimant, the disability resulting therefrom, and
the resulting loss of wages, entitle him to additional com-
pensation, and in our judgment the payment of an additional
sum of Three Hundred Dollars ($£300.00) will fully compen.-

sute him therefor.
Award is therefore entered in favor of the ciaimant for

the sum of Three Tundred Doliars ($£300.00).

(Na. 30693---Clahin denled.)

Josren Proexz. Claimant, es. Stare oF ILexois, Respondent,

Opininny Mled August IR, 1037,

Claimant, pro se.
Orro KerxEr, Attorney General; Murray F. MiLyg, As-

sistant Attorney (eneral, for respondent.

TLLINOIR LIQUOR CONTROL faw—license issued wunder—claim for refund of
uncerncd portion of fee, where licensce disposes of business—ichen award for
denied, The facts in this case are almost Identicat with those in Yott vs.
State, No. 3035, and the opinion in that case irx controlling herein.

Mn. Jusrick YanTis delivered the opinion of the court:

A stipulation filed herein discloses that elaimant, on April
30, 1936 made application to respondent for a license ns a
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wholesale malt liquor dealerv, for the period from May 1, 1936
tor Jutee ooy 17, tor whineh he voluntarily paid the sum of
One Hundred Sixteen and 67 100 ($116.67). being the proper
foo tor o license as a distreibntor for such period of time.

That on May 11, 1936 the Hinois Liguor Control Com-
mission issued the desired liconse upon such application and
deposit. That on May 15, 1936 claimant sold and disposed of
hi= business, and notified the commission to that cftfect, and
requested n refund of that portion of the fee which he had
paid, for the period from .J uly 1, 1936 to Jane 30, 1937, 1o wil
One Hundred ($10000) Dolars; further, that during the
period from April 30, 1936 to May 15, 1936 claimant continued
to be engaged in said business. Claimant predicates his ¢laim
upon the fact that had he desired to do so he could have ap-
plied for a license for a two-months period expiring June 30,
1036, or for n period of fourteen months, expiring June 30,
1937, such option being given to the applicant under the terms
of the Hlinois Liquor Control Act as amended, effective July
1. 1935.

The Attorney Ueneral has liled n motion to dismiss the
claim for the reason that the law makes no provision for a
refund of a portion of such license fee on the ground that
plaintiff had disposed of his business and no longer required
such license,

Claimant’s election to apply for a fourteen-months lcense
instend of a two-months license was n matter of his own de-
cision, e voluntarily expressed his option in favor of the
license for the longer period, and the fact that he later saw
fit to sell his business does not in the absence of a statute
authorizing such refund, justify the court in granting an
awnrd. The IlHinois Liquor Control Aet authorizes refunds
where the application ig denied: where the licensee dies or
bocomex hankrupt: or whoere the politieal sub-division in
which he ig licensed hecomes prohibition territory., The fuct
that an applieant after operating for a time seces it to sur-
render the privilege granted by such license, does not justifv
a refund in the absence of a statutory provision. A similar
ruling is found in the ease of William H. Yott, No. 3035, de-
nicd at the present term,

The motion of the Atorney Goneral is allowed and claim

1ii-missed.
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(No. 3050y -Claim denied.)

O prENTHEIMER Casivag Covmeany, Chamant, e, STaTty 0o [LLINOIS,

Respondent,

Openten frled Angosl X, 137,

Claimant, pro se,
Orro Kersenr, Attorney General; Muerray F. Mulsg, As-
sistant Attorney General, for respondent,

MoTor VERICLE LICENSE yeE—Dbasced on information suhmatted by cluimant
~-claem  for refund of overpayment—when award for denicd. When the
amount of a motor vehlele license fee is correctly computed and assessed
in accordance with law, based on information submitted by payer, claim
for rofund of a part thereof alleged to have been excessive, on account of

error in information submitted by payor, will be denied.
Mu. Jusrtice Yaxris delivered the opinion of the court:

Claimant seoks an award for an alleged overpayment of
Four ($4.00) Dollars which he paid tfor automobile license for
a P’lymouth car for the year 1935. In making its claim, plain-
tiff recites that ‘‘in applying for a license for this automobile,
the H, P, was erroneously indicated as being 25.35 which
necessitated payment of a higher fee . . . Further, that the
correet H. P, should have been stated as 23.44.’’ "The regis-
tration fee was assessed on the bhasis of the statements made
in the applieation, and the license fee submitted by claimant
was aecepted in connection with such application and license
duly issned. Olaimant now secks an award for the Four
($4.00) Dollars as such alleged overpayment.

Where no objections have been interposed claims of a
similar nature have at times been allowed. Respondent
herein moves to dismiss this claim for the reason that it ap-
pears on the face of said elaim that such registration fee was
hascd upon a statement of facts, made by eclnimant, upon
which the Secretary of State was justified in relying; that
such payment was not made under protest, and that the fee
was assessed correctly on the basis of the application made.

When the amount of a tax or tee is correetly computed
unid assessed in accordance with law based on information
subimitted by claimant, claim for refund, of a part thercof
allewed to have been excessive, on account of error in the in-
formation submitted by elaimant, will be denied. Seth Seiders,

ITne, vs, State, 7T C. C. R. 9.
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Under the obhjection interposed by respondent, the motion
to dismiss is hereby allowed and clann dismissed,

(N, San7- Claim denfed.)

Perey Mosabas, Clannant, esc Neare or Teoasars, Respondent,

Opcanian filed Augost 10 1037,
l.oronn Savrist, for elaimant.

Orro Kersel, Attorney General s Mopray F Mg, A s
sistant Mtorney General, for respondent.

NicitGENCh-—cmployees of State Penglt bastitubion - Stale not babile where
inmate injured as resull of, The State is not liable to respond in damages
roy personal injuries sustained by inmate of penal Institution as the resnuh
of the negligence of employees of such institwiion, ns in the conduet of 1=
penal institutions it exercises n governmental function and is not luble for
the negligonco of fix servants or agents, the doctrine of respondeat superior
not being applicable to the State in the oxereise of s governtuentad
functions,

Mi. Crier Jestice Honeemien delivered the opinion of
the court :

Claimant filed his complaint herein on February 18th,
19237, and alleges therein in substance that on March 28d, 149046
he was an inmate of the [inois State Penitentiary at Joliet:
that he was a member of the prison band, and on the last
metttioned date was assembled with satd band in the dining
room of the penitentiary; that he was then and there in the
cxercise of all due care and caution for his own salety ;s that
one ol the guards stationed in said dining room carelessly,
negligently and improperly handled a certain gun, whereby
the same was discharged and the bullet therefrom struck the
cluimant in the leg, and as the result thercot he sustained
serious and permanent injuvies, for which he asks compensa-
tion,

The Attorney General has filed a motion to dismiss the
clnim on the ground that the doetrine of respondeat saperior
does not apply to the State in the operation of its penal insti-
tutions, and that therefore there is no liability on the part of
the State for the injuries sustained by the claimant.

This court has repeatedly held that in the manawsement
and operation of its charitable and penal institutions, the
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State is engaged in a governmental function, and has also
repeatedly held that in the exercise of its governmental fune-
tions, the State is not liable for the negligence of its servants
and agents under the doetrine of respondeat superior in the
absence of a statute making it so liable. Schwab vs. State,
YOO R 7T Burghardt vs, State, 5 C. C. R. 221 : Pelka vs.
State, 6 C. C R, 390; Sturrock vs. State, 7 C. C. R, 167 ; Parks
vs, State, 8 (. R, b35; Schaefer vs, State, No. 1968, decided
at the September, 1935, term of this court; White vs. State,
No. 2809, decided at the May, 1936, term of this court; Fd-
ward Shilkitis va, State, No. 23065, decided at the January,
1937, term of this court; Henry F'. Mcyers vs. Stale, No. 2782,
decided at the present term of this court,

There being no liability on the part of the State if the
State were suable, we have no authority to allow an award.
C'ralblree vs. S!ate, 7 C. C. R. 207.

I'he motion of the Attorney (eneral to dismiss the case
must therefore he sustained. Motion to dismiss allowed, Case

dismissed, .

({No. 2878—Claimant awarded $3,300.00.)

ALTA SULLIVAN, AN Insaxe DPersox, JouxN SvuLLIVAN, A MINOR AND
WiILLIAM SULLIVAN, A MINOR, ALL AvrEARING BY Manry SULLIVAN,

Tuem NENXT Friexp, Claimants, rs. State oF Truinols, Re-

~pondent.
Opinion flled September 15, 1937,

Dowxixa, QumBart & Griassy, for claimant,

Orro Kerner, Attorney General; QLexy A. Trevor, As-
sistant Attorney General, for respondent.

WORKMEN'S COMPENBATION Acr—dependent under, mentally incopacitated
—claim for compengation—limitation of timce for—docs not begin until ap-
pointment of conservator or guardian. Where wife, a dependent of employece
of State, who sustained accidental injuries, resulting in his death, arising
out of and in the course of his employment, while engaged in extra hazardous
employment, was at the time of such injuries and death, mentally fncapaci.
tated, and had no guardian or conservator, she 18 not barred from making
application for compensation after the expiration of one year after such
death. as the limitation as to time, for such application, in such cate under
section 24 of the Act does not begin to run until the appolntmént of a eon-
servator or guardfan, and such conservator or guardian make such applica-

tion within nne year from date of such appointment.
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oty o when twpiery decrdd by have arisen o out of and o the coirse ot
cmployme nl - chon avard  vora e et for. Where §toappears that om-
ployee, while engaped in ext:a hazindous occupation us deflned In Acr, sus
tnined accidental injuries 1ce~ulting in his death, and that at the time of
such accident he was at the immmediate place where his Iabors were tao he
performed, on the premises of his omployer, traveling a natural and permis-
sible course, included in the teld of his abor amd at the oanet moment of hi<
death was recolving instruciions from s superioy as to the perfornmans e
of his duties, such injuries must e held o have aclson ot of and ta the
course of hiz employment and an awiard for compensation may be nmde 1o
those entitled thereto, in accordance with the provisions of the Act,

M. Juestice Yaxtis delivered the opinion of the conrt :

On May 5, 1933 Herman . Arnold, Administrator of the
Istate of Ambrose Sullivan, deecased, liled his complaint in
the Court of Claims, scoking an award of 'en Thousand
($10,000.00) Dollars tor the accidental death of Ambrose
Sullivan, The complaint was deawn as an action of (rospuss
on the ease, but plaintiff changed his prayver fov relief and
sought an award under the provisions of the Waorkmen s
Compensation Aet of Hlinois,

The Attorney General contended that elnimant was not
entitled to recover for the rollowing reasons:

1. 'That no claim for compoensation had heen made within
six months after the nccetdent as reguired hy Section 24 of
the Workmen's Compensation M\et.

2. That the accident in question did not arise out ot the
cmployment of said decedent,

The record failing to disclose eompliance with Seetion 24,
the award was denied and the claim dismissed.  The opinion
appears as ¢laim No, 2171, 8 C. O, R, P399,

On April 1, 1930 Al Hulllvnn, an insane person and
widow of Ambrose Sullivan, and John Sullivan and Willinm
Sullivan, minor children ot Ambrose Sullivan, filed the pres
ent elaim, by Mary Sullivan, their next friend, and herein
ook un award under the tevims of the Workmen's Compensa-
tion Act for the death of Ambrose Sullivan,

By a stipulation between the attornevs for the respective
]mrh(-h all evidence, stipulations, briefs and arguments in the
former ease, No. 2171, are aceepted ax a part of the record
in the present case.  In addition thereto, testimony was taken
as to the insanity of Alta Sullivan, surviving widow. Claim-
ants herein a!lcgc that the insanity of Alta Sullivan amd the
faet of the minority age of said children crentes an exception
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ns to cach in regard to the time limit stated in Seetion 24 of

the Workmen’s Compensation Aet.
The Attorney General interposes the following objec-

Hions:
1. Jurisdiction of elaim by this court in the absence of
compliance as to notice required by Section 24 of the Work-

men’s Compensation Act.
2. Whether the adjudieation in (laim No. 2171 is as to

this c¢laim, res adjudicata?

3. Did the injury to Ambrose Sullivan arise out of and
in the course of the latter’s employment?

4,  Amount of compensation, if any, payable to claim-
ants.
A condensed statement of facts as found in the former
opinion and the additional evidence taken herein is as fol-
lows:
For about eight days prior to the 16th day of June, A. D.
1932, Ambrose Sullivan had been employed by respondent in
mowing weeds on S. B. I. Routes Nine (9), Three (3) and
Ninety-five (95) in McDonough County, under the supervision
ot Jesse Walters, Highway Maintenance Superintendent.
Sullivan lived ahout two miles north of Macomb, and was the
owner of a team of horses and a mower which he used in his
said work. Ior the first few days of his employment he
worked near his home, and drove the team home at the end of
the day’s work. After the first few dayvs, he was at some
considerable distanee from his home at quitting time, and on
those days he left his team and mower with some farmer who
lived near the place where he stopped work, and rode home
with Mr. Jesse Walters, the Maintenance Superintendent, and
the next morning he would ecome out with his Maintenance
Superintendent to the place where he left his tenm the night
before. The matter or custom of riding back and forth with
the Maintenance Superintendent was not a part of the con-
tract, but was a sort of mutual arrangement or understand-
ing between them. The same custom existed with other men
who were also employed in mowing weeds. ‘The mowers or-
dinarily worked nine hours a day, usually commencing at
seven o’clock A. M. and quitting at five o’clock P. M. Some-
times they started a little before seven or a little after seven,
but they aimed to start work at seven o’clock. Their time
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coemmenced when they got on the jobh. Ona wetl morning ther
time commeoenced when the weods were |l|'_\' ciiotied to mow.,

On June 1Hth, 1932 Sullivan was about seven miles from
hix home when he guit work,  fle left his team and mower
with a farmer living abont forty rods north of S, B, I, Route
93, and rode home with his Maintenanee Superintendent.

The next morning the Maintenanee Superintendent in
driving ont to work met Sullivan about one-halt mile from his
(Sullivan’s) house, and stopped to pick him up. The Main
tenancee Superintendent was driving o small pick-up truck
with o single =¢at, and there were two men riding in the seat
with the driver., Sallivan rode in the back of the truck, whieh
went north on Houte 23 to the junetion and then east on lonte
95, to a point about seven miles from Macomb where the
Maintenanee Superinterdent stopped the truek so that Suai-
Fevan could wot ont and get hix team and mower, Suallivan cot
out and started across the road to the north, Just then My
Walters, the Maintenance Superintendent, ealled 1o him andd
he came back, In this conneetion Mr., Walters testitied :

*It had come a rain the day before amd we were in doubts whether at

wis going to dry enough to go on mowing. After he got out 1 spoke to hi,
amd 1 snid, *Mr. Sullivan, you can use your own judgment about when to

starg,” "™

Homer B. Carey, the only other witness who testified ax
to this conversation, said:

“Mr. Sullivan got out and started across the rond and Jesse holleved
at him and called him back and told him that it was too wet, we wouldn't
hiteh up for about two hours until it got a little dryer.”

After this conversation, Sullivan started back neross the
road again to the north. Just then one Keith Sapp who was
also driving east on said Route 93, approached the State
truck, and turned to the left to pass it just as Sullivan was
crossing the road the sccond time.,  Sapp turned further to
the left to avoid an accident, but Sullivan evidently became
confused, and ran into the side of Sapp’s ear, whereby he was
thrown to the pavement, and sustained injuries from which
he died while being taken to the hospital.

Sullivan left him surviving his wife and four children,
two of whom were under xixteen vears of age at the rime.

Sullivan’s earnings were cighty-five cents (85¢) per hour
for himself, tecam and mower, of which amount forty cont-
(40¢) was regarded as his for his individual <ervices and the
halancee for the team and mower.
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T"he shock of the death of Ambrose Sullivan apparently
npset the mental condition of his wife, Alta Sullivan, and
from that time forward her mental disability increased. Right
after the accident she was placed in St. Franeis Hospital at
Macomb for a briet time because of her mental condition,
and eventualiy on April 29, 1934 she was adjudged insane in
a proceeding of the County Court of MceDonough County,
[Hinois. She was released on furlough as an improved
patient in September, 1934, but never recovered her normal
mentality and was again recommitted to the State Hospital
at Peoria, and was under confinement at the latter place at
the time of taking the evidence in this cause. Dr. Joseph II.
Davis of Macomb testified that he attended Mrs. Sullivan;
that at the time of the death of her husband ‘‘she went all to
pieces and got very bad mentally—so bad, that we finally had
to adjudge her insane and take her away. Tt all seemed to
be due to worry over the death of her husband . . . I was one
of the commission that examined her at the fime she was
adjudged insane . . . Prior to that we tried to control her by
viving her sedatives . . . 1 do not think that she was capable
of transacting any business of a serious nature at any time
after the death of Mr. Sullivan.””  Alta Sullivan has never
vemarried.  The child, William Sullivan, was born Mareh 4,
1920 and John Suallivan was born January 7, 1918. All were
dependent upon Ambrose Sullivan at the time of his death

and are now living,
The first objection by respondent is as to the jurisdiction

of the court.

It is apparent from the rccord that Ambrose Sullivan and
respondent were both within the terms of the Workmen's
Compensation Act at the time of the latter’s death, and that
utnder the terms of Paragraph 6, Section 6 of the Cowrt of
Claims <ct this court has jurisdiction of Workmen’s Com-
pensation Claims arising out of accidents to State employecs
The first material question is, * Are Claimantis herein barrcd
under Section 24 of the Aet beecause of failure to file notice
of claim within six months after the aceident, and for failure
to file nppliéation for compensation within one year after the
date of the death of Ambrose Sullivan?’’ While such time
limits definitely apply to compensation claims in general, said

Scetion 24 contains the further provision,
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“That in case of mental incapacity -of any dependent ol o deceised
emplayec who may he entitled to compensation under the provasions of this
Act, the Jimitiations of time by this Act provided shall not begin to aun
against saul mental mcompetents antil a Consersator o Gaardian has heen
appaointed.”

Claimant contends that under the showing made in the
record as fo the mental disability of Alta Sullivan, surviving
widow of Ambrose Sullivan, the running of the statute has
been tolled as against her, under the specifie exeeption recited
in Scction 24 of the Workmen’s Compensantfion Act, and that
inasmuch as the children, Willinm Sullivan and John Sullivaun,
were minors and under the age of sixteen years at the time of
their father’s death, a proper coustruction of said Section 24
should also grant to them an exception as to complinnee with
the requirements of such secetion in the matter of time limita
tions.

The question as to the latter exeeption is not material
under the decision of this case, for if an award is granted it
will he granfed te the mother and if so granted, then under
the torms of Section 7 (h-2) the award provided for in S
lieg 7 (a) of a sum equal to four times the average annual
carnings of the employee and not more in any cevent than
Four Thousand (#+4,000.00) Dollars is increased by said Sioo-
tion 7 (h-2) to a possible maximum of four times the averawe
annual wages plus $450.00,

The evidence in the record sufliciently establishes the tact
that Alta Sullivan suffered from mental incapacity from the
time immediately following the death of her husband. ‘I'he
Doctor’s evidence and the records show that she became a
mental patient in a loeal hospital very shortly thereafter, has
heen comnmitted and recammitted to one of the State Institu-
tions for the insane, and is now so confined; further, that no
Conservator has ever been appointed for her. We therefore
find that the statute of limifations has not run agninst Alta
Sullivan: and that the court has jurisdiction of the parties
and the subjeet matter hereof,

Upon the second objection, i e. whether the adjudication
in Claim No. 2171 is ns 1o this elaim res adjudicatn, the conrt
finds—that the former action was brought by 1lerman 1.
Arneld as Administrator of the Fistate of Ambrose Suallivion.,
deceaxed ; that the parties plaintiff are not the same,

“The requisites of a Judgment pleaded as a bar In general stequive 1h
i oplen of res adjudicata cannot prevall unless there s 0 coneurrence of
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1our slements; fidentity in the thing sued for; identity in the cause of action;

ientity of persong and of parties to the action; identity of quality in the

earrnns for or agitinst whot the claim s made”
0 o pe Tl Judgments, Par. 1162

at

A judgment for defendant on the ground that the court is without juris.

diction 18 not a bar to a subsequent action.”
34 C. J.p. 176, Judgments, Par. 1104,

We theretfore find that the former ecase of Arnold, Ad-

menistrator, ele. vs., State, . . R. No, 2171 is not res ad-

judicata as to the present claim.

The second material question then ig, ‘“Did the injury
urize out of and in the course of the employment 1’

Ambrose Sullivan was engaged as a laborer to mow
werds along the improved highway of the State of Illinois
known as 8. B. 1. No. 95; on the 23rd day of June, A. D, 1932
he was struek by an automobile traveling on said highway;
said accident oceurred at the cross-roads where his actual
work was to begin. At the time of the accident he was on the
premises of respondent, and at the scene of his employment.
The accident happened at approximately 7 o’clock A. M. just
before Sullivan was to enter upon his day’s labors. He had
ridden to the point in question in a State owned truck driven
by .Jess Walters, Highway Superintendent in charge of main-
tenance work at said point. The team and mower that Sul-
livan had previously used and with which he was to resume
operations on the morning in quesfion were at a farm onec-
fourth mile down the dirt highway that intersected with S. B,
I. Route No. 95. He alighted from the truck at the inter-
section and started across the road, just as Keith Sapp ap-
proached from the rear in his own automobile; both cars were
going east; Sapp pulled to the left to go around the State
truck and blew his horn, Sullivan came around from the
back of the truck and ran across on the slab in front of Sapp’s
car. ‘The Iatter pulled off the pavement on the left-hand side
of the road until he was entirely off the slab. Notwithstand-
ing this, the car side-swiped Sullivan and he died from the
fYeet of the injury reccived.

An issue is raised in the record as to whether Sullivan’s
cmployvment had begun at the time of the aceident, or whether
he was still on his way to such employvment ; and if the latter
whether he was on the promises of respondent, en route to his
employment, and thereby entitled to recover for injuries re-
cvived, under the terms of the Workmen’s Compensation Act.
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The Facet that he was riding in a truck owned by the State ix
not material, for the evidence shows that transportation from
town to the seene of his daily labors was not included under
the terms of his employvment, hut was in fact a mere aecom
modation extended him by his superior, Mreo Walters, At the
time of the acceident however, Sullivan had in facet arrived at
the actual point where his labor was to be performed.  1lis
emplovment consisted of mowing weeds,  His seale of pay was
Forty Cents (40¢) per hour when individually employved:
Seventy Cents (70¢) per hour tor his services with his team
aned Fighty-five Cents (85¢) per hour when he used his team
and mower, On the morning in question he was to have oh-
tained his team and mower at a point one-fourth mile up the
dirt road from the intorsection where he was kitted, and had
the necident not resulted he would have returned with the
team and mower {o the point where he alighted from the
truck. lis fellow emplovee, THomer B. Carey, testificd that
when Sullivan got out of the truck and started across the
road, his Superintendent Walters *“hollered a1t him and ealled
him back, told him it was too wet; we wouldn’t hiteh up for
about two hours uniil it got a little dryer.”” He started back
across the road and he ran into this car of Sapp’s and was
killed.”’ He further testified, that he believed the reason Sul-
livan did not see the approaching car was because his atten-
tion was direeted to Mr, Walters, when the latter calied him
back.

Jesse Walters testified ‘“We stopped to let Sullivan ont

. after he got out I said ‘Mr. Sullivan you can use vour
own judgment about when to start’ . . . he was back of the
truck then. IMis time was to start that morning whenever the
grass or weeds were dry enough to mow . . . we alwavs
aimed to start the time at 7 o’clock, but a morning like that
when it was wet we didn't know when we would get starfed.*”

In the case of I'mdian Hill Cowndry Club vs, Tud., Com.
J00 TH, 271, a eaddie twelve years old had waited near the
Club House, until it was evident his services would not he
needed,  He was leaving the grounds but still on the premises
when injured. 1he court said—

“It is not essential to the right to receive compensation that the employvee
should have been working at the particular time when the injury was re-
coeqved,  The employment i8 not limited to the exact moment when he besin-
work and when he quits work. An injury accldentally received on the
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pienires of the employer by an employee while going ta or from hiw plnce
of employment by a customary or pertnitted soute within a renonable thine
before or after work, Is received In the course of and arivs ont of the

cmployment.” .
“Whether the exact hour of seven o'clock had arvived or whoher 1 was

a few minutes elther hefore or after seven is not materis) wo hZnig A
substantial anid reasonalie compliance with the employer's renuirehppts js

shown "

 nygn Rtgrch Co. va, Ind, Comm,, 344 L1 77,

At the time of the aceident in gquestion Sullivan was oy
the premises of his employer; was at the immediate plase
where his Jabors were to be performed; was to determine the
exanct moment when his actual labor should start; was travel-
ing a natural and permissible course included in the field of
his labor, and at the exact moment of his death was receiving
instructions from his superior as to the performance of smich
duties. Weo believe the record sufficiently disecloses that \ue
accidental injuries resulting in the death of Ambrose Sullivar
arose out of and in the course of his employment, within the
meaning of the Workmen’s Compensation Act. .

The remaining question is the amount of compensation
to which claimant is entitled,

Nection T (a) of the Workmen's Contpcngation Act provides—
“The amount of compensation which shall be paid for an injury—resuit-

ing in death shall be:
(a) If the employee leaves any widow, child or children, whom he was

under legal obiigation to support at the time of his injury. a sum equal to
rour times the average annual earnings of the employee, but not lhss in
uny event than $2,600.00 and not more in any event thax $4,000,00."

Reetion T (h-1), Workmen's Compensation Act.
“Whenever {n paragraph (a) of this section a minimum of $2,600.00 is

provided, such minimum shall be Increased to the amsunt: $3,10000 in
case of two children under the age of sixteen years at the time of the wath
of the employee.”

Rectiom 7 (A-2), Workmen’s Compensation Act.

“Whenever four times the average annua) earnings of the deceased em-
ployea as provided in paragraph (a) of thisa sectlon amounts to more than
2.500.00 and to less than $4,000.00, the amount 8o payable under sald para.
graph shall be increased as follows: In case such empioyee left surviving
him two children under the age of sixteen years. the amount so payable shal
be increased $4560.00."

While Ambrose Sullivan was receiving Eighty-five (8ie)
(‘ents per hour for his own labor and that of the uso of his
team and mower, the evidenece shows that his individual wages
were Forty (40c¢) Cents per hour on the basis of a nine-hour
a Jdayv, and being intermittently hired would become within the
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piale of two il reed C200) dny s per vear, thoe nnkine hs
aerawe aroat enrmng s Neven Hoandreed Pwenty (720,00
Dollars. our times thereol is I'wo Thousand Fight lan
dred Fi bty (F2.850,00) Dotiars, Claimant contends for an
aliowa ¢ of Three Thousand One Fhandeed (R23,100,00) Dot
Jivirs mder the ln'n\’isinns of Section 7 (h-1), Coyusel Far ro
sporlent contend that the allowanee, it any, should be only
in he amonnt of Pwe Thousand Fight Hundred  Fighty
(s2,880.00) Dollars, and that no allowanee tor the ehildron un
e sixteen years of nee s justifiod for the alleged renson that
s elaim by the children is barred by the limitations of Seefion
21 of the Workwme s Compensation Act ad that it would hbe
an anomalous situation if additional compensation woukd he
paid to those who are not legal elaimants,
As has heretofore been noted, the surviving widow heing
recognized as a proper claimant, the amount pavable to her
i~ determined by the fact as to whether the injured employce
did or did not leave dependent children under the age of six-
teen years at the time of his death, and while the amount of
such increased payment, if any, may under the provisions of
Sectica 7 (g) be divided among the surviving widow and such
children ns the eourt may deem best, such award in the fijr«t
instance ix in faet made to the surviving widow. As expressive
of the court’s opinion in the matter however, we helieve under
the autho:ity of McDonald vs. City of Spring Valley, 285 111.
22 and Walgreen Co. vs, Ind. Comm. 323 111, 194, that notwith-
standing the faet that the Workmen’s Compensation Aet pro-
vides i general in Seetion M4 for certain limitations of time,
that such limitations do not run against minors of tonder
years, and that a econstruction of such Aect in connection with
the well known rules of law pertaining to the rights of minors
and the tolling of statutes of limitations pertaining to them.
would preclude the limitations of Section 24 from applying
to ~uch minors, As stated in the former case **The recoa-
tion by the law, of the status of infants, and of their eXOmps-
tion up to a certain age from liability under the law, is so well
known that it must be presumed that the legislature, in enaet.
ing such a statute as the one under consideration, did not in
itend by the general language used to include within its pro-
visions a class of persons which the lnw has universally recog-
nized to be utterly devoid of responsibility.??  However, in
the present case as stated above, the award is being allowed
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he-cause the surviving wife is a proper claimant, and the
amonnt of the award is fixed by the number and status of the
dependents left surviving, Under the construction given the
several provigions of Seetion 7 of the Workmen’s Compensa-
tion Aect, in the case of Moweaqua Coal Corporation vs, Ind.
Comm. 360 T1. 194, the amount of compensation due in the
present case is fixed by Section 7 (h-2). The annual wages of
Seven Hundred Twenty ($720.00) Dollars multiplied by four
cquals Two Thousand Eight Iundred Eighty ($2,880.00)
Dollars, and that being more than Two Thousand Five Hun-
dred  ($2,500.00) Dollars and less than Four Thousand
(%4.000.00) Dollars, the allowance is inereased under the
terms of Seetion 7 (h-2) the sum of Four Hundred Fifty
1 %450.00) Dollars, or a total of Three Thousand Three Hun-
dred Thirty ($3,330.00) Dollars.

Wo find that the persons who form the basis for determin-
inw the amount of compensation to be paid, and the respective
~hares to be so paid, in proportion to their respective depend-

crneieg are as follows:

Allowance, account Alta Sulllvan, surviving wife......... $2,880.60
Allowance, account John Sullivan and William Sulllvan,
surviving children under sixteen years of age.......... $50.00

$3,330.00

An award is hereby allowed in favor of claimant Alta
Sultivan by Mary Sullivan, her next friend in the sum of
Three Thousand Three Hundred Thirty ($3,330.00) Dollars:
Four Hundred Fifty ($460.00) Dollars of which is allowed be-
cause of the survivorship of John Sullivan, age fourteen years
at the time of his father’s death, in June, 1932, and William
Sullivan, age tweolve years at that time.

It is ordinarily confemplated that a surviving parent will
use a substantial part of funds received, for care and support
of the minor children. In view of the conservatorship re-
quired for Alta Sullivan, it scems equitable and best under
the authority of said Section 7 (g) of the Act, for the court to
order payment of said award of Three Thousand Three Hun-
dred Thirty ($3,330.00) Dollars, as follows, to-wit:

One-third payable to the Conservator of Alta Sullivan.

One-third payanble to the Guardian of William Sullivan.
One-third payable to the Guardian of John Suliivan.

IT 1s THererore OrpeRED that immediate warrants be is-
<l ng follows, to-wit:
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To the Consersatoy of Mg =ullivan for. ... .. . ... 21.072.00
To the Guardian of Willcuan =ollivan Sov.. ... .o 0L, f.0780n
To the Guatdian of John Sulbsan for. oo o oo, | A L

and that fmture monthly warrants he issned to said conserva
tor and guardians respectively for payvments ot Four (4.00)
Dollavs per weck cach, commencing with the week ending
August 29th, and continuing until each of suid three persons
have respectively reecived the further sum of "Thirty-ciwht
($38.00) Dollars,

This award being subjecet to the provisions of an A\t
entitled, **An Aet Making an Appropriation to Pay Comn-
pensation Claims of State [Kmployees and Providing for the
Method of Pavment Thereol,** Approved July 8, 1937 (Sces-.
Laws 1937, p. 83) and being, by the terms of such aet, subject
to the approval of the Governor, is hereby, if and when such
approval is given, made payvable from such approprintion
from the Road Fund in the manuer provided for in sueh Aot

(No. 2786—Claim denied.)

Haxoy Buerros MachiNe Coveasy, Chaimant, r=, Srare o fnasor-,
Respondent.

Opinion fitled September (5, 1037,
Stavins & Penrevay, for elaimant,

Orro KerNer, Atarney General; Guess AL Trevon, A~
sistant Attorney eneral, for respondent.

FRANCHLISE TaAX—mmount paid in creess of that duce—oecing o criror of
&ecretary of State—paid withoul protest and with fuil knowledge of facts -
18 votuntary payment—refund of amount paid, cluimed in cxreegs of that e
—remedy availuble fo cefaimant—failure (0 avail of-——0ars award. The same
gquestion involved hereln was before the court in the case of Buller Com e
vs, Ntade, 9 Court of Claims Reports, page 503 nand the opinion in that case -
contralling herein.

Mn. JusTtick Tasscorr delivered the opinion of the court:

An opinion was filed in above matter on February 10th,
19537 rehearing was allowed, and upon rehearving, the follow.
ing opinion is substituted for the original opinion herein:

Clnimant filed its complaint lierein on December 25t
1933, and therein asks an award in the amount of $87.50 on
aceommt of an annual overpavment of franchise tax in the
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amonnt ot $12.50 for the years 1927 to 1933, both inclusive.

NSection 10 of the Court of Claims l.aw provides that
cvery elaim against the State cognizable by the Court of
Claims shall be forever barrved unless the claim is filed with
the Secretary of the Court within five years after the claim
first accerues. T'he complaint herein was filed December 28th,
14033, and we are thercefore limited to a econsideration of the
overpavments claimed to have been made by claimant subse-
guent to December 28th, 1930,

From the evidence in the record it appears that for the
vears 1931, 1932 and 1933 claimant duly filed its annual re-
port with the Secretary of State on the forms prepared by
~uch secretary; that each of such reporis listed the total
amount of capital stock issued at $225,000.00; that in cach
ol such years (193t, 1932 and 1933) claimant was assessed
and paid an annual franchise tax in the amount of $125.00.

It is admitted that on the basis of such annun) reports,
ctuimmant should have been assessed and required to pay an
annual franchise tax in the sum of $112.60, to-wit, $12.50 less
than it actually paid, and that the error was the result of in-
advertence or mistake in the office of the Secretary of State.

It is a well-settled principle of law that a tax voluntavily
paid, with a full knowledge of the facts, cannot be recovered
hack, in the absence of a statute authorizing such recovery,
it is equally well established that where a tax is paid under
a mistake of faet, such payment is considered as not having
been voluntarily made, and may be recovered. Yates vs.
IRoyal I'nmsurance Co., 200 Ill. 202; Board of FEducation vs.
T'oennigs, 287 1. 469; School of Domestic Aris vs. Harding,
301 111 330; Richardson Lubricating Co. va. Kinney, 337 1,
122; IHettler Lumber Co. vs. Cook County, 336 11l. G45; Couper
Kanaley & Co. vs. Gill, 363 1ll. 418; American Can Co. vs. Gill,
64 111, 254,

TThe difficulty arises in determining whether under the
fnets in the particular case, payment was made voluntarily,

«r whether it was made under a mistake-of faet.
This claim arose prior to thae adoption of ‘“The Business

Corporation Act!’ of this State, and therefore the rights of
the claimant herein must be governed by the provisions of
I"he (eneral Corporation Act of this State, approved June
12th, 1919, in forece July 1st, 1919 as amended.
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Section T of sueh Net provides that the Sceretary of
Stite shall have power to hear and determine objections 1o
any assesstuent within the time speeified in the Act, and after
hearing, to change or modif'y such assessment,

Section 112 of such Aet provides that between the first
dayv of February, and the 15th day of June of each year, the
Sceeretary of State shall mail a notice in writing to each cor-
poration against which a tax is assessed, notifying such cor-
poration ot the mmount of the tax assessed against it, and that
objections, if any, to such assessment will be heard by the
oflicer making such assessment, upon request by the corpora
tion on n date not later than the 256th day of June, ete.

The record fails to show that any objection was made by
claimant to the tax assessed against it, or that a hearing was
requested by the elaimant, in accordance with the provisions
of Secetion 112,

In an annotation appearing in 64 A, L. R, on page H9,
the anpotator atter considering a large number of cases from
different jurisdictions, reaches the following conclusion:

“According to this line of cases, vepresenting, probably, the weight of
authority, where the taxpayer has some other legal remedy or protection

against the coercive ncts of the collecting oflicer, he is bound to avail him:
self thereof, and if he neglects to do =o, and puys the tax, such payment i-

deemed voluntary."”

In Cooley on Taxation, 2d cdition, page 810, the author

AT

“All payments are supposed to bhe voluntary until the contrary is mude
to appear. Nor i the mere fact that a tax is pald unwillingly or with com
plaint, of any legal importance, but there must be in the case smme depree ol
compulsion, to which the taxpaver submits at the time but with notificittren
of some sgort equivalent to resgervation of rights.”

The foregoing statement is quoted with approval by ow
Supreme Court in the case of Yales vs. Royal Insuranee Co.,
200 11, 202, in which case the plaintiflf sought to recover cer.
tain taxes which it had paid pursuant to the provisions of «
lnw which was thereafter held to be unconstitutional. The
court in that case ‘held that the payment was voluntarily
made, and that the plaintitY was not entitled to recover.

In the ease of Walzer vs. Board of Educalion. 160 111, 272
the County Clerk erroneously entered cerfain real estate upon
the tax ecollector’s book as being in School Distriet Noo 1,
wuereas, in fact, it was located in Distriet No., 2. The oy
erty owners paid the tax without knowledge of the mistake.
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The amount paid was in excess of what they would have been
vequired to pay if assessed in the proper distriet. Indenying
i vieht of recovery, the court, on page 273, said:

1, as extended on lands belonging to

‘I'hat tax was pald by the owners
The books were open to

“The tan Jevied by District No,

In-trict No. 2, was an ilegal and void tax,
vf the property so illegally nsasessed, voluntarily,
inspection by the taxpayers, and the means of knowiledge existed to learn

andd know all the facts. Money paid voluntarily by one with knowledge oy
means of knowledge of all the facts cannot he recovered back.”

In the recent case of Cooper Kanaley Co. vs, Gill, 363 111
4%, a clerk in the assessor’s oftice by mistake marked on the
record card of plaintiff’s property the fact that it was im-
proved by a three-story hotel, and the property was assessed
nccordingly. As a matter of faet, the three-story hotel was
on an adjoining lot. As a result of this mistake, plaintifi’s
tuxes were over $2,000.00 in exeoss of what they would have
been, had no mistake been made. In deeiding that the payv-
ments were made voluntarily, and tlierefore could not be re-
covered, the court said:
“Where taxes have been valuntarily pald in fu)l on an over-assessment,
due to arriving at a value based on mistake either of fact or judgment or

mther error on the part of the asgessor, and where fraud was not an element
in the over-assessment, courts are without jurisdiction to afford relief.”

The statute provided a remedy for the eclaimant, but it

failed to take advantage thereof. It paid the tax voluntarily,
with a full knowledge of all the facts, and consequently under

the decisions above referred to, the payment must be consid-
ered as having been voluntarily made, and claimant therefore

ix not entitled to a refund.
Award denied. Case dismissed.

{No. 3035—Claim denled.)
WirLray H. Yorr, Claitnant, vs. STATE oF ILLiNo1s, Respondent.

+

Opinion fled September 15, 1937,

Heusmax Jacoss, for claimant.
Otro Kenrxer, Atlorney General; Murray . MiLxEg, As-
sistant Attorney General, for respondent.

[LIINOIN LIQUOB CONTROL LAw—liccense {ssued under—claim for rcfund of

wnearned portion of Jee where licensce disposcs of business—when awcard for

deed.  The Illinois Liguor Control Act does not provide for a refund of
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license fees whete licensee disposes of his business, and ceases to operate
same, after application for s=ach heense iz moade, and after connencenent
of such Heense period, even though the actual issuance of such certificate
has not yet taken place, and clafim for such refund must be denied

SaMri—asnnte——~same—must be on grounds procided an bae o Phe 1H1ness
Liquor Control Law authorizes a refund of the unearned portion of license
fees, tssued thereundoer, only when application for ticense is denfed: an ecae e
of the death, insolvency or bankruptey of the licenzee and wherve the pohit-
ical subdivision, ete., in which licensed premises are situuted becomes pro-
hibition tervitory during the term of the license,

Mun. Jusrtice Yaxrs delivered the opinion of the court:

During the fiseal year 1935-36 elaimant was engawed in
the retail liguor business under license which expired April
30, 1936, Clanmant in due course applied for a license as sueh
retailer for the period from May 1, 1936 to June 30, 1937 and
remitted therefor the proper tfee in the sum of Fifty-cieht and
337100 ($55.33) Dollars, a veceipt for which was given to hin
on May 2, 1936 by the Hlinois Liquor Commission. On June
8, 1936 the Certifieate or license was issued, to expire on
June 30, 15034,

On or before June G, 1936, plaintifl’ sold his interest in
the tavern to one Patrick Murray, who immediately took over
the operation of tavern., .According to the record, plaintit?
has not operated the tavern since the day of the sale. [Tl
requested a refund from the Illinois Liguor Control Com
mission and has filed his present elaim in the amount ofr
#3530 for the unused portion or period of such license permit,

The Attorney General on behalf of respondent hns tiled
a motion to dismiss said elaim, for the reason that therve i~ no
provision in Inw authorizing a refund of liguor license fees
after the period has commenced to run for which sueh license
was issued.

T'he THinois Liguor Control Law does not provide for a
refund of license fee where licensee disposes of his business
and ecenses to operate same, after applieation for sueh liconse
ix made, and after commencenient of such license period, even
though the actual issuance of such ecortificate has npot vt
taken place.

Paragraph 26 of the Liquor Conlrol el of Hlinois 1 Stat
DRar Statutes, Chap. 43 ) authorizes a vefund of the uncarned
portion of license fees in only three cases, to-wit:

1. Where application ig denied.
2. In case of the death, insolvencey ar bunkruptey of the licensee,

-
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3. Where the palitical subdivision, ete, in which leensed premises me
~1tuated becomes prohibition territory daring the tersn of the license.

The present elnim does not come within either of the sit-
nations stated and there is no authority for allowance of said
claim.  Similar questions have bheen before the court in the
tollowing cuses: obb vs. State, No. 2706, decided at the
Junuary Term, 1936; Black vs. State, No. 2971, and Beals, clc.
v, Stalte, No. 3020, I)oth decided at the May '.l‘cnn, 1937, in all
ol which awards have been denied. By action of the legisla-
ture of 1937 (see Session Laws 1937, page 93), claimant is
wiven right of redress upon direct applieation to State De-
partment of Finance.

T'he motion of respondent is allowed and the claim dis-

missed.

{No. 3014—Clnimant awarded $5,600.00.)

KATHRYNE IRRYas., Wipow or R. J. Ryaxn, Claimant, vs. STaTE oF
InuiNois, Respondent,

Opinion fled September 15, 1937,

C'lnimant, pro se,

Orro Kenxer, Atltorney General; Gy A, Trevon, As-
~istant Attorney General, for respondent.

WORKMEN"S COMPENSATION ACT—Chen aicard for compensation for death
may be made under. Where it appears that employee of State sustains acci-
dental injurles, arising out of and in the course of his employment, resulting
in his death, while engaged in extra hazardous employment, an award for
(ompensation may be made, in accordance with the provisions of the Act,
'n those legally entitled thereunder, upon compiiance with the terms thereof.

Mg, Jusrtice YaxTis delivered the opinion of the court:

Under a stipulation of facts filed in the above entitled
cause it is disclosed that Kathryne Ryan, claimant herein, is
the widow of Riehard J. Ryan, decensed; that on the 13th day
of June, 1936, and continuously for more tlmn a year prior
thereto, Richard J. Ryan was an cmployee in the Depart.
ment of Public Works and Buildings, Highway Division of
the State of 1Hinois, as a Maintenance Patrolman.

That on June 13, 1936 while he was engaged in sweeping
louse stones at the intersection of U. S. Routes No. 12 and No.
14, two cars collided: one of them skidded across the pave-
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ment, overturned and knocked Ryan into a sign post, cans-
ing injuries from which he died two davs later,  Doconsed
left surviving, Kathryne Ryan, his widow, and the following
children; Patricia, age nine years, Joan, age five vears and
Alice, age eight months.  Decensed was employed by e
spondent February 10, 1933 as Maintenance Patrohinan, at n
salary of One Hundred ($100.00) Dollars per month. e con
tinned in sueh position until the time of his death, his salary
having been inereased, September 1, 1935, to One Hundred
Twenty ($120.00) Dollars per month.  All medieal, hospital,
nursing and ambulance bills have been paid by the State, in
the sum of T'wo llundred Fifty-seven and 257100 ($257.25)
Dollars,  Claimant secks an award of Five Thousand Ivive
Hundred ($5,500.00) Dollars, under the terms of the Work-
men’s Compensation Act of 1llinois.

It is apparent from the record that the actual injuries
which caused the death of Richard J. Ryan arose out of and
in the course of his employment; that respondent and the
cmployee at the fime of the accident were hoth under the
provisions of said Act; that complinnee with the various pro-
visions of said Act have been observed in making claim here-
in; that inasmueh as the deceased employee left surviving.
n widow and three children under the age of sixteen yvenrs.
the amount due, it any, would be a sum equal to four times
the average annual earnings of said employvee, with the maxi-
mum allowanee inereased from Four Thousand ($4,000.00))
Dollars to Five Thousand Five Hundred (595,500.00) Daollars
by virtue of Sections 7(an) T(h-3) of the Workimen's Compen
sution Aet of Illinois.

Plaintiff’s actual wages tor the year prior to his deatls
were apparently One Thousand Three Hundred Ninety
($1,390.00) Dollars. Four times such amount execcds the
maximum allowance and a total award of Five Thousand Five
Inndred ($5,500.00) Dollars would therefore be authorized.
The usual basis for payments of fifty (50) per cent of the
average weekly wage is increased to sixty-five (G5) per coni
because of the survival of three children, His average weekly
wages would figure Twenty-seven and 69/100 ($27.69) Dl
lars, and payments therefore on awnrd at Eighteen (£15.00)
Dollars per week are authorized by virtue of Scetion S(id)
of the Aet. The amount of One Thousand One Hundred and
Seventy ($1,170.00) Dollars has acerued as an enrned award
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From June 15, 1936 to September 135, 1937, and the remainder
i~ «ne in future payments,

The court finds Richard J. Ryan left surviving him at
time of his death his widow, Kathryne Ryan, and his three
danghters, Patricia Ryan, Joan Ryan, and Alice Ryan, the
Iast three being each under the age of sixteen years and nll
dependent apon said Richard J. Ryan. The court finds that
there is due on account of Kathryne Ryan, the surviving
widow of Richard J. Ryan, deceased, under the terms of Sce-
tion 7(a) of the Workmen’s Compensation Aect, the sum of
Four Thousand ($4,000.00) Dollars; that there is also due the
further sum of Fifteen [Tundred (%$1,500,00) by reason of the
dependency of Patricia Ryan, Joan Ryan, and Alice Ryan,
the three ebhildren of Richard J. Ryan, deceased, who were
under the age of sixteen years at the time of their father’s
death.
The court in its discretion, ns authorized under Seection
7(%) of the Workmen’s Compensation Aect, further finds that
the total amount of such payments ineluding both the sum of
IF'our Thousand ($4,000.00) Dollars due the surviving widow
and the additional amount of Fifteen Hundred ($1,500.00)
Dollars awarded on aceount of such minor children should
be paid direct to the said Kathryne Ryan for the use of her-
self and said children until the further order of this court.

It 18 Turrerore ORpERED that an award be and the same
is hereby allowed in favor of Kathryne Ryan, Patricia Ryvan,
Joun Ryan, and Alice Ryan, in the sum of Five Thousand
IYive Hundred ($5,500.00) Dollars, pavable to the order of

Kathryne Ryan as follows:
For amounts accrued for a period of sixty-five (65) weeks to September

14, 1937, $1,170.00.
The balance due of $4,330.00 to be pald in monthly instaliments on the

basis of $18.00 per week, commencing September 15, 1937 and continuing
thereafter, subject to the terms of the Workmen's Compensation Act of

Hinots.
It 18 Tue Furtuer Oroper or Tk Court that the total of

snid payments covering computation for both the surviving
widow, Kathryne Ryan and the sanid three children shall be
paid to said Kathryne Ryan untiil the further order of this
court.
This award being subject to the provisions of an Aet en-
titled, ‘“An Act Making an Appropriation to Pay Compensa-
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tion Claims of State Fmployees and Providing for the Method
of Payment Thereol " approved July 3, VT (Sess. Laws
1T, o S and being, by the terms off sueh Neto sithject to
the approval of the Governor, is hereby, i and when suels
approval ix given, made payable from said appropriation
from the Road Fund in tie manner provided for in such Net.

(N, 2608 Clahin denled,)

Nines CEsTER MeErcasrine Coo as Jenisors Corronyvrion, Clanmant,
re. NTAtE oF leniNors, Respondent,
Opinion filed Foebruary 109, 1937,
Rehearing amranted June G0, 1937,
Opinion on rehearing fited September 10 TGS,

Claimant, pro se.

Ot1ro Kerxenr, Attorney Generaly Jopus IKassepyax, s
sistant Attorney Gieneral, for respondent.

FRraNCHISE TaAN—amound pared v ercess of that due-—meing to ceror of
Reerctury of State in computing— paud acithout protest and with Luocledy.
of facts—is volnuntary papment—rewiedy aeailable to payer to oblam e fand
—failure to avail self of—bars award for. The same question involved here-
in was before the court in the case of Handy Dutton Machine Ceoaotpotinny v~
Ktate. No. 2788, supra, and Lhie opinion of this court in that enge iz decisive

hereln.
Mu. Jesrics Linscort delivered the opinion of the court:

An opinion was filed in above matter on February 10t
19375 rehearing was allowed, and upon rehearing, the follow
ing opinion is substituted for the original opinion herein:

Clnimant filed ifs complaint herein on February isth,
1935 and therein asks an award in the amount of ¥63.00 on
account of an annual over-pavment of franchise tax in the
amount of $9.00 for the years 1926 {o 1933, both inclusive,
exeept the year 1928,

Seetion 10 of the Court of Clivims Law provides thin
every celnim against the State cognizable by the Court of
Claims shall be forever harred unless the elaim is filed with
the seeretary of the court within five years after the eliom
first acernes, The complaint herein was filed February 15th,
1953, and we are therefore limited to a consideration of t .
overpayments elnimed to have been made by elaimant zub-
soequent to February 18th, 1430,
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From the evidenee in the record it appears that for the
vears 1930, 1931, 1932 and 1933 elaimant dualy filed its annual
report with the Seeretary of State on the forms prepared by
sneh Seeretary; that each of such reports lists the amount
of the authorized capital stock of the corporation at %30,-
HO0.00; the total amount of eapital stock issued at $:32,000.00;
ane the value of the consideration actually recoived by the
corporation for such stock at $32,000.00; that in caeh of such
vears (1930, 1931, 1932 and 1933) claimant was assessed aned
paid an annual franchise tax in the amount of $25.00.

it is admitted that on the basis of such annual reports,
claimant should have been assessed on the total amount of
capital stock issued, and required to pay an annual franchise
tax in the amount of $16.00, to wit, $9.00 less than it actually
paid, and that the error was the result of inadvertence or mis-
tnke in the office of the Sceretary of State.

It is a well-settlied prineiple of law that a tax voluntavily
paid, with a full knowledge of the facts, eannot be recovered
back, in the absence of a statute authorizing such recovery.
[t is equally well established that where a tax is patd under
@ mistake of faet, such payment is considered as not having
been voluntarily made, and may be recovered. Yales vs.
ltoyal Insurance Co., 200 111, 202; Board of Fducation vs,
Toennigs, 287 11. 469; School of Domestic Arts va. Harding,
331 1. 330; Richardson Lubricating Co. vs. Kinney, 337 1.
122; Hettley Lumber Co. vs. Cook County, 336 Ill. 645; Cooper
Kanaley & Co. vs, @ill, 363 111, 418; American Can Co. vs. Gill,
J64 111, 2564,

The diffieulty arises in determining whether under the
facts in the particular case, payment was made voluntarily,
or whether it was made under a mistake of fact.

This elnim arose prior to the adoption of ‘“The Business
Corporation Act’’ of this State, and therefore the rights of
the claimant herein must be governed by the provisions of
I'he (eneral Corporation Act of this State, approved June

12th, 1919, in foree July 1st, 1919 as amended.
Scction 111 of. . sugh Act provides that: the Secretary of

State shall have power to hear and determine objeetions to
any assessment within the time specified in the Aect, and after
hearing, to change or modify such assessment.

Seetion 112 of the same Aet provides that hetween {he
first day of February, and the 15th day of June of each year,
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the Scerctary of State shall mail a notice in writing to cach
corporation against which a tax is assessed, notifyving such
corporntion of the amount of the 1ax assessed agninst it, and
that objections, if any, to =snch assessment will he heard by
the oflicer making such assessment, upon request by the cor-
poration on a date not later than the 25th day of June, cte.

The record fails to show that any objection was made by
claimant to the tax assessed agninst it, or that a hearing was
requested by the elaimant, in aceordanee with the provisions
of Neetion 112,

The identieal uestion here involved was presented to
this court in the case of Handy Button Machine Co. vs, Stale,
No, 2786, decided upon rehearing, at the present term of this
court. In that case, atfter a consideration of the authorities
on the question, we held as follows:

*“The statute provided a remedy for the claimunt but it falled to take
ahvantage thereof. It paid the tax soluntarily, with a full knowledpge of all
the facts, and consequently under the decisions above referred to, the pay-
inent must be considered as having been voluntarvily made, and claimant
therefore is not entitled to o refund.”

What we said in that case applies with equal foree to the
case 1t bhar, and award must therefore be denied.
Award denied. Case dismissed,

(Nao. 2579 Claim denled))

Avserr W, Yousa, Claimant. e« StTate oF [rnuixors, Respondent.,
Opinion filed Noptember 15, 10037,

A, W. Scuummern, for claimant,

Orro Kerxenr, Attorney General; Joux Kassenryan, \s-
sistant Attorney (eneral, for respondent.

WonkMEN's CoMpexsaTIiON AcT—making claim for compensation within
time fized in, condition precedent to jurisdiction of court., Making claim for

compensation within the time fixed in Act in jurisdictional and a condition
precedent to the right to maintain a proceeding thereunder.

Mg, Justick Linscort delivered the opinion of the court :

Slaimant has prepared a declaration at common law, and
alleges damages in the sum of ¥10,000.00, If there is any
lability at all, it is under the Workmen’s Compensatio:., A ¢
of this Statc.
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The facts are that claimant was seriously injured on
November 5, 1932, while in the employ of the State of Tllinois
i~ o maintenance man on fHinois State Route 36, Claimant
wa~ engaged in seattering sand over tar which had been
poured in the eracks and erevices by another employee of
the respondent, on a concrete highway, when he was struck
by an automobile driven by one Merritt Bush Kaylor, with
such force and violenee that it is cluimed he was injured ex-
ternally and internally. e sustained a compound fraeture
of a limb and broken ribs, and injuries to his hip and spinal
region ; also a rupture and other bruises, and contusions both
oxternally and internally,

We have elected to (reat the complaint in this case as a
petition under the Workmen's Compensation law, The claim-
ant avers that he filed a suit at common Iaw against Merritt
Bush Kaylor in the Cirenit Court of Pike County, Illinois, on
Maveh 15, 1934, to recover damages for wrongful injuries.
The case was tried before a jury at the April Term thercof,
1934, and the jury found the defendant not guilty. It is
averred that the elaimant has received no money from the
State of THinois, or from Merritt Bush Kaylor sinee the date
of the injury.

This action was not ecommenced in this court until Jan-
uary 17, 1935. Paragraph 6 of Secetion 6 of the Court of
Claims Aet provides as follows:

“Section 6. The Court of Claims shall have power:
“(68) ‘To hear and determine the liability of the State for accidental

injuries or death suffered in the course of employment by any employee of
the =tate, such determination to be made in accordance with the rules pre.
seribed in the Act commonly called the ‘Workmen’s Compensation Act,” the
Indu-trial Commission being hereby relieved of any duty relative thereto.”

We must, therefore, consider Seetion 24 of the Compen-
sation Aet, and this section provides that no proeceedings for
compensation under this Act shall be maintained unless claim
for compensation has been made within six months after the
accident, *“provided, that in any case, unless application for
compensation i8 filed with the industrial commission within
one year after the date of the injury or within one year after
the date of the last pnyment of compensation, the right to file
such application shall be barred.’’

[t is conceded that claimant received no compensation,

In the case of Circudar Advertising Service, Inc. vs. In-
dustrial Commission, 332 111. 156, our Supreme Court held:
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"Where the record is banren of any showing that any chivime for com
pensation was made by the injured ecmployee or that any compoensation wa-~
pand or medieal services furnished an award of compensation cannot be
sustained, as sectjon 24 of the Compensation Act requires such claim to he
made within sin months after the aceident or after pavments have coeasced,
hefore the procecding for compensation can be malntained.”

To the same effeet is the case of The Chicago Boarvd of
{nderwcriters va, The Tndustrial Commission, 332 11, 611,

In the case of The City of Rochelle vs, Tndustrial ¢ om-
mission, 332 H1. 386, the court held s

"The making of a claim for compensation ar provided in Scetion 21 of
the compensntion Act is Jurisdictional and a condition precedent to the
right to maintain proceedings under the Act, and whether a elnim for com.
pensation has been made Is a question of fact, to be determined as any other

stmilar question.”

Again, in Lewis vs, Inmdustrial Commission, 307 111, 309,
it was hebd that

*The making of a claim for compensation” within the satatutory period

is jurisdictional and a conditjon precedent to the right to maintain a proceed.
ing under the Compensation Act.”

Under the authorities herein cited, this court has no juris-
diction in this cause, and an award is accordingly denied.

(No. 2676—Clatm denled.)
STERLING BREwERs, Inc, A Conrorariox, Cluimant, rs. SraTn or
Iixors, Respondent,
Opinian filed September 15, 1037,

Doy, Samesox & (hirrrs, for elaimant,

Orro Kerxer, Attorney General; Jony Kassermay, As
sistant Attorney General, for respondent,

Tax—ralimtarily piid—cannot be recovered,  Where tax is paid volun:
tarily and with a futl knowledge or means of obtaining smme, of il of the
facts, and solely aas a vesult of ervor on part of payer, no award for vefanmd
of same can be made, even though same he illegal or excessive.

SAME—~prtid by Lro different persons—claine for refund by oone legeatty
tialbde for will be denied,  Where tax s pald by one legally liable thetefor
and alse hy one not so lable, clafim for refund by former will be denied,
ns his payment was for his legal obligation and the payment of same by one
not obligated, deprives him of no right and affords no basis for an awaidd

M. Cmigr Juesrice Hovvemien delivered the opinion of
the conrt s
Claimant is an Indinna corporation duly authorized to

transacet business in this State, and duly licensed as an import-
ing distributor under the Illinois Liquor Control \et.
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It has been stipulated by the parties hereto that the
materinl allegations of fact contatned in the complaint herein
are true and correet, and the case comes on for hearing upon
the facts set forth in the complaint, and admitted to be true
and correet as aforesaid.

From the complaint herein it appears that during the
period from February 1st, 1934 to March 13th, 1934, claim-
wnt imported into this State twenty whole barrels; 1,719 half-
barrels; 1,023 fourth-barrels; 19953 cases; and twelve half-
cuses of bheer; that claimant computed the total of such im-
ports to be 82,739 gallons, and paid to the Department of
Finance a tax of two cents per gallon thercon, to-wit,
#1.654.78: that as n matter of faet, the total of such imports
was 80,0005 gallons, on which the tax legally required to be
paid was $1,602.01,

it further appears from the complaint herein that doring
the period aforementioned, elnimant sold to eertain named re-
{uilers in this State the aggregate amount of 10,64634 gallons
of heer, on which it paid the Department of Finance a tax of
two cents per gallon, to-wit, the sum of $212.93; that each
such sale was made under the mistaken assumplion that the
claimant was required to pay the tax in the first instance, and
add the snme to its charge for such beer; that thereafter the
Liquor Control Commission and the Department of Finance,
or one of them, determined that the tax in question should
he imposed upon and paid by the retailers; that thercupon
the Liquor Control Commission, or the Department of
Finance, again colleeted the amount of the tax required to
he paid on such beer from such retailers, whereby such tax
was twice paid to the respondent.

It further appeara from said complaint that the afore-
mentioned period was a period of uncertainty and confusion
in the administration of the Illinois Liquor Control Law, nml
the aforementioned payments were made by claimant without
the benefit of administrative rulings and ordervs such as were
subsequently promulgated by said Liquor Control (ommis-
sion, and said Department of Finance, and were made by the
ciatmant in fear of tho penalties provided in the INinois
Liquor Control Law for the failure to comply with the re-
iirements thereof,

Claimant:-asks for a refund of the amount overpaid by it
as aforesaid, to-wit, $562.77, as well as the amount which it
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cliims was ervoncously paid hy it as aforesaid, toowit, 21200,
making a total amount of $265.70.

The rule is well established in this State that where an
illegal or excessive tax is paid voluntarily, with full knowl-
cdge of all the facts, the same cannot be recovered, It s
cqually well established that where such tax is paid under a
mistake of faet, it is not considered as having been paid vol-
untarily ; also that where such tax is paid under a mistake of
law, it may not be recovered. Yales vs, Royal Insurance ('o.,
200 T, 202; Board of Kducation vs. Toenniys, 287 111, 469 ;
School of Domestic Arts vs, Harding, 331 1, 3305 Richardson
Lubricating Co. vs, Kinney, 337 1. 122 Hettler Lumber o,
vs, Cook County, 336 T, G455 Cooper Kanddey & Co, vs, (il
363 111, 4118 dmerican Can Co. vs, Gill, 364 111, 254.

In the case of Western Daivy Co, vs, State, No. 2916, de-
cided at the May 1937 term of this court, the question in-
volved was whether a corporation which had paid an exees.
ive franchise tax as the result of its own mistake or orrvor
was entitled to recover the amount of the excess so paid.
After a consideration of the authorities upon the subjeet, we
there held that where an illegal or excessive tax is inposed
by reason of the negligence or inadvertence of the taxpayer
and thereafter paid by him, such payment is not made under
n mistake of fact and eannot he recoverod.

The item of $32.77 was paid as the result of an errov
on the part of the claimant in computing the gallonage upon
which the tax should be paid.  The faets with referenee to
such gallonage were peculiarly within the knowledge of the
claimant, There was no error on the part of the respondent.
The tax was paid voluntarily and with a full knowledge, or
means of knowledge, of all the faets, and solely as the result
of an errvor on the part of the claimant, Under such cirvemn-
stances, and under the anthorifies above set forth, the elaim-
ant is not entitled 1o o refund of the exeess tax so paid by it
ns aforesaid.

The payment of the item of $212.93 as above set forth,
presents a different question. The tax there involved avose
under the provisions of ““The Malt and Vinous Beverage
Act,” of 1933, Sections 12, 13 and 13 of suech Aet provided
as follows:

Section 12—"A tax is impoged upon the privilege of engaging in busi-
ness ag a manufacturer or ns an hnporting distributor at the rate of two
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centa per gallon on all malt and vinous beverages snld by such manufacturer

or 1nporting distributor in the course of such husineas.” * * *

Sertlon 13 —"Fvery manufacturer and importing distributor shall be-
twerh the list and Aifteenth day of the next calendar month after the taking
effect of this Act and of each calendar month thereafter, make return umler
oath to the Department of Finance of all malt and vinous beverages sold by
him in the course of such business during the preceding calendar month
and shall at the same time pay to the department the tax herein Inmposed.”

Section 15—"The Department of PFinance may make such reasonnble
rules and regulations as may be deenmed necessary ror the administration of

the duties veated in it hy the provirions of this Act.”

Under the aforementioned provisions, the tax in ques-
tion was required to be paid by the claimant and not by the
retailer. ’he Department of Iinanee was anthorized to make
recasonable rules and regulations for the administration of
the duties vested in it, but had no anthority to make any
rules or regulations which were inconsistent with the pro-
visions of the statute; consequently, any rules or regulations
andopted by the Depm’tment where the fax in question was
required to be paid by the retailer instead of the distributor,
were unauthorized and void. The mere faet that the tax was
twice paid to the State, does not give the elaimant a right of
recovery, as the tax was required to be paid by it. If any-
one was entitled to a refund on account of the double pay-
ment, it was the retailer who was not legally required to pay
the tax.

Under the law then in foree, the claimant was required
to pay the tax, and consequontly is not entitled to a refund.

Award denied. Case dlsmmed

(No. 2246—Clalm denled.)

GanrBurr. ADMININTRATOR OF THE I9STATE or

GEORGE  FPraNkLIN
NSTATE oF lLuLiNois,

WESLEY GARBLTT, Deceasep, Claimant, vs.
Respondent,

Opinion fited Jannary 8, 1035.
Rehcaring granted February 12, 1933.
Opinion on rehearing pled September 15, 1937,

WixsToN, STRAWN & Siaw, for claimant.

Orto Kerner, Attorney General; Joux Kassermax,
Assistant Attorney General, for respondent.
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Hicnways—pmamntenance of. guvernmental funcltion., The Stale exercises
a gomvernmentsl function in the constegcetion and maintenance of pubhe
highways and is not liable for damages caused by efther n defeet in the
construction or failure to maintain =ame in 0 safe condition.
SaMeE—utgltigence of cwpldoygee wf Stagte, in construction or mdaintewdn e
of—State not liable for. The State is not linble for the negligence of s
otlicers, servants or agents, in the conduct of o governmental funection, unless
there Is a stutute making it liable, and in this State there Is no such stitute,
SAME—Asme—personul injury sustained as the resall of —awaed for oo
grounds of ecquily mind good consciwenee cannot be made.  Regavdiess of (hee
merits of a claim for damuages for personal Injuries, or for damage 1o prop-
orty, sustiined ns the result of the negligence of an ollicer, agent o1 servant
of the State, or the extent or serfousness of such Injuries, or the degree of
negligence of such officer, agent or servant, or the absence of contributory
neghgence, an award cannot he made for such damages on the grounds of
equity and good cdnscience.
Mu, Cmier Justice Hovvenien delivered the opinion of

the court:

On August 10th, 1933 M. AL S, Dougherty, maintenance
patrolman on Seetion 133, S, B, 1. Route 172, together with
his helper, was cutting and burning weeds along the right-ot.
way of said highway about two miles north of Libertyville
in Lake County. The highway at that point extended in o
northerly and southerly divection and consisted of n 20-1oor
conerete roadway with dirt shoulders,  In some manner the
fire was communieated to a tree situated sixteen feet west ol
the west side of the conerete roadway. This tree was «
spreading onk tree about forty feet in height and thirty.
seven inches in diameter at the base and leaned toward the
roadway. It was a bee tree which was deeayved at the bottom,
and was hollow for some distunce up the trunk., T'he hole in
which the hees entered was about ten feet above the bhase of
the {ree.

My, Dougherty and his helper tried to put out the fire
with a jug of water, but without result. T'hey remained in the
vicinity until about four-thirty or five o’clock p.om.. b
there were so many hees there that it was difticult to do any-
thing further at that time. Both men saw the tree aeain e
next day and it was still burning,  The next day (Satareday,
August 12th) the tree was  still burning, and  the  helper
ponred two eight-gallon eans of water into i, but it still ¢on-
‘inned to smoulder, On Nugust 17th, 1933 about five o'clock
P m. i windstorm came up and blew fiereely tor a short time
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and broke the tree off about nine feet from the ground, just
at the point where the bees had entered.

Just as the free was about to fall, elaimant s intestate,
Wesley Garbatt, was driving along S, B, [. Route 172 in &
southerly direetion in his Ford ear with the top down, and
just as he was opposite the tree, it toppled directly across
the pavement and onto the ear in which he was riding. The
tree rebounded, and the rebound released the car which there-
after continued down the road 1040 or 200 feet and ran into a
diteh, throwing Mr. (arbutt out as it elimbed the embank-
ment,
Some people who were approaching from the opposite
direetion stopped and picked Garbutt up and took him to the
hospital in Libertyville. He was unconsciony and hleeding
profusely and died the next day as the result of the injuries
received when he was struck hy the tree.

Said decedent left him surviving his father, his mother, a
brother and a sister, as his only heirs.

The father, George Franklin Garbutt, was appointed ad-
ministrator of the estate and filed his elaim hercin on Septem-
ber 14th, 1933 to recover the damages claimed to have been
sustained by the next of kin by reason of the death of said
decedent.

The Attorney (General has moved to dismiss the ease for
the reason that the docetrine of respondeat superior does not
apply to the State in the exercise of its governmental func-
tions and that therefore the State is not liable for the negli-
gence of its servants and agents, if any—in this case.

The claimant admits that there is no liability on the part
of the State for the negligence of its servants and agents in
the exercise of its governmental functions, but elaims that
an award should he made to the clnimant on the grounds of
equity and good. conseience.

The same conteniion was made by the claimant in the
case of George Ira Curry vs. State, No. 2412, decided at the
present term of this court, In that case we said:—

‘““Weo are aware of the fact that during a certain period
in the history of this court, awards were made in cases where
the State was not legally liable, and which were sought to he
justified on the grounds of what was known as the doctrine
of cquity and good congeience. However, the court as now
constituted, has not scon fit to follow thie decisions just re-
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ferred to, but has followed the earlicr decisions of the court
to the effeet that the provistons of Section 6 of the Court of
Claims Aet, and partienlarly paragraph four (4) thercof,
which provides that this court shall have power to hear and
determine all elaims and demands, legal and equitable, liqui-
dated and unliquidated, ex contractu and ex delicto, which
the State as a sovercign commonwenlth should, in equity and
good conscience, discharge and pay;—does not inerease or
cnlarge the linbility of the State, but merely provides a foruam
wherein elaims against the State may be adjudicated,

“Phis question was exhaustively considered in the case
of Crabtree vs, State, 7 C, (U R, 207, in which the authorities
on the question from the time of the ereation of the court
down to the date of the hearving, were analvzed and considered.
After a consideration of the authorities on the question, we
reached the following conclusion:

*We conclude, therefore, thuat Section four (4) of Paragraph six (6) of
the Court of Claims Act, which providea as follows, to-wit: ‘he Court or
Claims shall have power: ‘to hear and determine all clajims and demanndds,
legal and equitable, liguidated and unliquldated, ex contracty and ex delleto,
which the State as a sovereign conmmmonwenlth, should, in equity and good
consclence, discharge and pay': merely defined the jurisdiction of the court,
and does not create a new linbhility ngainst the State, nor inerenge or enlirge
any existing liability; that the jurisdiction of this court ir lmited 1o clnims
in respect of which the claimant would be entitled to redress against the
State either at law or in equity, If the State were suable; that this cousrt
has no authority to allow any claim unless there is u legal or equitable
obligation on the part of the State to pay the same, however miuch the clnim
might appeal to the sympathies of the court; that unless the cluimant cun
bring himself within the provisiona of a law giving him the right to an
award, he cannot invoke the principles of equity and good conselence to
secure such an award.

“The cluimant having failed to bring himself within the provisions of
the Iaw entitling him to an award, there 18 nothing this court can do but deny
the clalm.”

What we said in the Curey ease applies with equnl foree
to this ease, The legislature has not enacted any law making
the State linble for the negligence of its servants and agents
in connection with the maintenance of its hard-surtfaced roads,
and there being no legal liahility on the part of the State,
this court has no jurisdiefion to enter an award.

The death of claimant’s intestate under the circumstances
set forth in the complaint is very regrettable, and the elaim
filed herein appeals very strongly to the sympathies of the
court, but asg stated in the ease of Vorrissey vs. State, 2 (. (',
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i£. 254, we do not make the law and can only interpret it as we
fined 1t, and much as we would like 1o enter an award for the
cluimant in this case, we must reject the claim.

It is theretfore ordered that an award be denied and the

case dismissed,
Appiriosat, OpiNtoN oN REHEARING,

Mu. Cmer Justice Hovvericn delivered the opinion of
the court:

Rehearing having been allowed on the petition of the
claimant, he urges that the facts in the record show that the
servants and agents of the respondent were guilty of gross
and wanton negligence; that the plaintiff’s intestate was free
from contributory negligence; and that under such circum-
stunees, an exception exists to the general rule that the State
is not liable for the acts of its servants and agents under the
doctrine of respondeat superior.

Eiven if it be conceded that the facts in the record do show
that the servants and agents of the respondent were guilty of
gross amd wanton negligence, and that the claimant’s inte-
state was free from contributory negligence, still under the
repeated decisions of the court, the claimant is not entitled
to an award.

As stated in the original opinion, during a certain period
in the history of this court, awards were made in certain cases
in which there was no legal liability on the part of the State.
In the earlier cases so decided, the facts appealed very strong-
Iv to the sympathies of the court, and the awards there made
were attempted to be justified on the grounds of “‘equity and
wood conscience.’’

Thercafter the court apparently recognized the danger-
ous tendeney of such decisions, and the extent to which they
were being carried, and gradually began to get back to the
earlier decisions of the court, to the effect that this court has
no authority to allow an award in any case unless there would
bhe a legal liability on the part of the State if the State were
suable,

Tn the course of such transition, awards were allowed in
certain cases where the claimant was free from contributory
negligence, and the servants and agents of the respondent
were guilty of gross and wanton negligence, and such awards
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were attempted 1o be justitied on the ground that such ca<es
constituted an caception to the gencral rule that the State
i= nof Hable for the acts of 1its servants and agonts under the
doctrine of respondeat superior,

1t the State is not Liabie for the ordinnrey neghigonees of
its servants and agents, there 3= no prineiple of law nnder
which it can be held liable for the gross or wanton negligenee
of such servants and agents, i the absence of o statute mak
ing it so linble, The purported exception has no basis in
law, amd is no longer recognized by this court.

The rule as lnid down in the ease of Crabtree vs, Stale, 7
. L R 207, and as set torth in the original opinion herein
has bheen tollowed in nineteen cases reported in the last pub
lished volume of the reports of this court (Volume 8), as well
as in many more eaxes deecididd ginee the publieation of such
volume, and must now be considored as the well-established
rule of this court.

IPor the reasons nbove set forth, award must be denied.

Award denied. Case dismissed.

(No. 2900 —-Clafin denied.)

McCavrpenn & CoMpany. Claimant., s, STATE oF JLLINoOs,
Respondent,
Opinian filed Octobey 12, 1937,

Claimant, pro se,
Orro Nersenr, Attorney General; Moenrray F. Miase, As-
sistant Attorney General, for respondent,

Feppral PROCESS Tax—amount of omilted from bill for goods sold State
—achen State not liable for. Where clalinant sold goods to State and omitted
to include in bill therefor, amount of processing tax, State is not linble for
the payment thereof, especially where seller is afforded remedy for recovery
of same, i paid by It, in the United States Court of Clatms.

Mu, Joestice YasTtis deliveroed the opinion of the conrt :

Claimant secks an award of Twenty-one and 35100
(%21.38) Dollars, representing that vespondent had purchased
a quantity of denim for the usce of the St. Charles School for
Boys, on August 1, 1934, That clanimant submitted an invoice
which did not ineclude the Processing Tax of ‘Pwenty-one and
38/100 ($21.38) Dollars which was then heing assessed on
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sulec, but whieh was not tneluded in this instance heenuse of
the representation that the St. Charles School for Boys was
a charvitable institution, and that the Federal Government
would retfund to the processor the tax on the goods purchased.
The Federal authorities ruled that the St. Charles School for
Boys was not a charitable institution and denied the refund.
Petitioner’s elaim was filed June 1, 1936 after the Federal
Commissioner had notified them that their elaim for eredit on
tax paid had been rejected.

The tax in question was assessed under the provisions of
the Federal Agricultural Adjustment Aect,

The Attorney General moves to dismiss the claim on the
ground that claimant seeks an award predicated upon liability
of the State for a tax for which the State is not liahle.

The Agricultural Adjustment Aecet, under which the tax
was levied was held uneonstitutional in the case of U/, S. vs.
Dutler, 287 U. S. 1.

‘“Where the procesasor has nnt passed the tax on to the consumer he may,
under Sections 901 to 917 of Title V1! of the Revenue Act of 1936, recover

the tax from the Federal government, and if the Commisaioner refuses a
refund under the ahove sections, the processor may prosecute his claim in

the United States Court of Claimas.”
Anniston Mfg. Co. vu. Daris,
Court May 17, 1937.)

In the instant ease the tax was not passed on to the con-
sumer and claimant apparently has an adequate remedy in
presenting its claim to the Federal Jovernment.

‘The motion of the Attorney General is therefore allowed

and the elaim is dismissod.

(Opinion rendered by . S, Supreme

({No. 3763—Claim denied.)
Twin City BARGE AND (QravenL Coumraxy, A ConrroratioN. Claimant.
vs. STaTE or ILrLINOIS, Respondent.
Opinion flled October 12, 1937,

Lewcu M. Kaay, Karr H. Isgxsee and Geokree A. FrExeH,
for elaimant.

Orro Keuxenr, Attorney General; Joux Kasserman, As-
sistant Attorney General, for respondent.

Motor rUEL TAX—Cclaim for refund—arhen denied. Where moneys are
paid for tax on motor fuel, which might have been recovered if payer had
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avilited itselr of remedy provided by law rfor such recovery, recourse to said
remedy must be had, and if payer fuils to do so within the time prescriboed
therein, no relief can be hiad in the Comrt of Clatms,

BAME-=same—Conrt of Clatms-- jaurisdietion.  Where stutute pros ildes n
remedy and fixes time within which same must bhe avalled of, Court of
Claims has no jurisdiction to extend such time.

Mu. Joestice Linscorr delivered the opinion of the court:

This action was conunenced by the P'win City Barge and
Gravel Company, a corporation, on December 6, 1935, On the
22nd day of September, 1936, James A, Campbell was ap-
pointed Receiver by the Distriet Court of Hennepin (founty,
Minnesota, the elaimant being a Minnesota corporation.

It is charged that from June, 1932 until July, 1933, the
cloimant was engaged in hvdraulie dredging and exeavation
work in the ehannel of the Hlinois River in the State of 1i-
nois, near the City of Joliet, in what was generally known as
the ** Dresden Pool,” as a subceontractor, the prineipal con-
tractor being Arundel Corporeation, which held a contraet
with the United Statexs Government for the improvement in
question.  In the performance of their work of hydraulic
dredging and exceavation, they bought 134,429 gallons of gaso-
line,  Of this amount, 1,219 was used by their truck and by
the ears of employees from February 1 to July 7, 1933, in-
clusive, leaving a total of 133,210 gallons of gasoline.  They
were charged 3e tax per gallon on said 133,210 gallons of
grasoline, or $3,996.30.  OF this amount, refunds have been col-
leeted on this job for gas that was paid for, in the sum of
$:3,006G.9G6, leaving an unearncd Motor Fuel Tax not refunded
in the sum of $939.36, and we are asked to make an award
in the sum of $939.3G, this representing the amount of Motor
Fuel Tax that they had been eharged for the gasoline which
was not used upon the road.

It is claimed that extra costs arose on the dredgine and
exeavation work due to the nature of the work and to working
conditions not contemplated by the general contraet between
the Government and the original comtractor, The Nrumdel
Corporation, and the original contractor refused to payv the
claimant the sums due under the subeontract, and the elaim-
ant was compelled to resort to litigation to colleet the money
so due to it, and beeause of this delny and the pendeney of the
litigntion, the claimant was unable to pay the distributor for
the gasoline 8o used by it before the expiration of six months
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after the date on whieh the motor fuel was used by the elaim-
ant, as aforesaid. It is further elaimed that the claimant was
definitely advised by the then officials of the State of Illinois
in charge of the collection and refund of motor fuel tax that
no claim for refund would or could be entertained prior to the
payment by the claimant to the distributor. 1t is also charged
that this claim was presented to the Division of Motor Fuel
Tax of the Department of Finance, and on or about the 23rd
day of October, 1934, this Department refused the application
of the claimant for reimbursement for said motor fuel so used
for the reason that the Department was without administra-
tive authority to grant the request under the provisions of
the statute,

The Attorney General has made a motion to dismiss this
suit, and a8 we view the law, this motion must be sustained.

Paragraph 91 of Chapter 95a, Tllinois Revised Statutes
for 19335, makes it very plain and clear that any person who
loses motor fuel through any cause or uses motor fuel (upon
which he has paid the amount required to be collected under
this Act) for any purpose other than operating a motor
vehiele upon the public highways of this State, shall be re-
imbursed and repaid the amount so paid, but the claims for
such reimbursement shall bhe made to the Department of
Finance, duly verified by the affidavit of the claimant, or one
of the principal officers, if the claimant is a corporation, upon
forms prescribed by the Department, and the claim should
state such facts relating to the purchase, importation, manu-
facture or production of the motor fuel by the elaimant as the
Department may deem necessary, and the time when, and the
circamstances of its loss or the specific purpose for which it
was used, and claims for reimbursement must be filed not
later than six months after the date on which the motor fuel
was lost or used by the claimant. The statute directs the
manner in which the reimbursement should be made.

Claimant did not present a proper claim within a six
months’ period tixed by the statute, but attempts to excusec
that delay on the grounds that it had not been paid by the
principal contractor. 'The statute does not recognize any
such exceptions. It is not contended that the money was paid

under protest.



IS BARICA ET AL, . STATE OF TLLINOLS,

doctrine of respondeat superionr is not applicable to the State as o sovereign
and it is not lHable tor damages, injuries or death, resulting from the

power,
any theory of law ar

negligence of Its oflicers, agents or cmployees, under
equity.
Me. Jesrtice Yaxtis delivered the opinion of the court:

On the 10th day of September, A, D, 1935, according to
the amended complaint filed herein, Kyvelyvn Bariea was riding
as a guest in a Ford delivery track, owned by Joseph Handzel
and driven at the time by the latter’s son INdward Handzel.
That at or near the intersection of First Avenue and North
Avenue, in Leyden Township, (‘ook County, Tllinois, the auto
in which said lNvelyn Barica was riding was struck by an
amatomobile bus owned by the St. Charles School for Boys,
and then and there driven by one Clarence Johnson, an em-
ployee of said school; said St. Charles School for Boys, as
alleged by claimant, having bean created and established by
an Aect of the General Assembiy of the State of Illinois, in
force July 1, 1901; that as a divcet result of sueh eollizion
[ivelyn Barviea sustained bodily injuries from which she dicd
on the 10th day of September, ‘A. D.1935. Deceased left sur-
viving, her father Andrew Bariea, who also is now deeensed.
her mother, Olga Bariea, who as Administratrix of the listate
of livelyn Barica, files this claim, and two sisters and »a
brother as her only next of kin, Claimant secks an award of
Ten Thousand (£10,000.00) Dollars.

The Attorney General has fileedl a motion on behalf of
respondent to dismiss the claim, for the reason that same is
predicated solely on the alleged liability of respondent for an
alleged negligent act of one of its employvees, for which the
State is not legally linble.

The court has heen ealled upon repeatedly to pass upon
claims of a similar nature. The opinion of the court has heen
frequently expressed as follows;

“The State as a sovereign power, is not liable for damuges, Injuries or
death resulting from the negligence of its officers or employees. The doctyine
of Respondcat Superior does not apply to the State.”

The views of the court are expressed at length in Crab-
lree vs, Stale, 7 CL 0 R 207 and Childress vs, State, 8 (0, (., L.
223.

The motion of the Attorney General to dismiss the claim
is nlloweod, and the elaim is dismissed.
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after the date on which the motor fuel was used by the elaim-
ant, ag aforesaid. It is further celaimed that the claimant was
definttely advised by the then officials of the State of [llinois
in charge of the colleetion and refund of motor fuel tax that
na elaim for refund would or could be entertained prior to the
pavment by the elaimant to the distributor. Tt is also charged
that this claim was presented to the Division of Motor Fuel
Tax of the Department of Finance, and on or about the 23rd
day of October, 1934, this Department refused the applieation
of the claimant for reimbursement for said motor fuel so used
tor the reason that the Department was without administra-
tive anuthority to grant the request under the provisions of
the statute.

The Attorney General has made a motion to dismiss this
suit, and as we view the law, this motion must be sustained.

Paragraph 91 of Chapter 95a, Tllinois Revised Statutes
for 1935, makes it very plain and clear that any person who
loses motor fuel through any cause or uses motor fuel (upon
which he has paid the amount required to be collected under
this Aect) for any purpose other than operating a motor
vehicle upon the publie highways of this State, shall he re-
imbursed and repaid the amount so paid, but the claims for
sich reimbursement shall be made to the Department of
Finanee, duly verified by the affidavit of the claimant, or one
of the principal officers, if the claimant is a corporation, upon
forms prescribed by the Department, and the elaim should
state such facts relating to the purchase, importation, manu-
facture or production of the motor fuel by the claimant as the
Department may deem necessary, and the time when, and the
circumstances of its loss or the specific purpose for which it
was used, and claims for reimbursement must be filed not
later than six months after the date on which the motor fuel
was Jost or used by the claimant. The statute directs the
manner in whieh the reimbursement should he made.

('Inimant did not present a proper claim within a six
months’ period fixed by the statute, but attempts to excuse
that delay on the grounds that it had not been paid by the
prineipal contractor., The statute does not recognize any
such exceptions. It is not contended that the money was paid

under protest,
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We have held that:
“Where a statute provides a remedy and fiaes the time within whieh
the same may bhe avalled of, the Court of Claims has no jurisdiction to extend

such time.” Nilver-Rurdett & Co, v, State, 8 C. C. R, 530,

We hold that this case is in point,
The claimant, not having justified its delay in secking the
retund, the motion of the M ttorney General must be sustained

and cause dismissaed,

(No, 29,56 ~Claim denied.)

Jaxe B, Snvereerex, Claimant, e« Seare oF Linesors, Respondent,

Opinion pled Octobey (2, 10.3%,

Claimant, pro se,

Orro Kersenr, Attorney Generanl; Moeregay F. Mo,
Assistant Attorney (eneral, for respondent.

PENAL INKTITUTIONS—risone vs on parvole fronr—State not Hable for oits
or erpenses of, or incurred for, Where  statute provides that where inmace
of penal institution is released on parole, same {8 without expense to the

State, u claim by one to whom an inmate was patroled, for expenses inctrred
in treating inmate for injuries suffered while working in home of cliatmant,

will not lie under any theory of law or equity.
Mui. Curer Justice Honnerien delivered the opinion or
the court :

In March, 1936 one Margaret Bayvne, who was then a
prisoner at the Illinois State Penifentinry at Joliet was
paroled to the claimant Jane B. Shufllcton. On May 18th,
1936 said Margaret Bayne, while working in the home ot the
claimant, was severely bhurned while making a fire in a hot
water heater, and it beeame necessary fo take her to a hos-
pital for treatment. She remained in the hospital about six
weeks, and during that time elnimant expended the sum of
$790.21 for necessary medical attention, hospitalization ane
nurses’ fees, and asks for an award in that amount,

The Attorney General contends that there is no liability
on the part of the State under the facets set forth in the com
plaint, and has moved to dismiss the elnim.

We have repeatedly held that the jurisdietion of 1hi-
court is limited to elaims tu respeet ot which the elaimae -
would be entitled to redress aganinst the State either at Lin
in equity, if the State were suable, Crabtree vs, State, 7

4
.
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o0 R207;5 Rramer vs, State, 8 C. . R, 31; Shunavay vs.
State, 8 . C. R, 43; Titone vs. State, decided at the January,
1937 term of this court.

Our attention has not been called to any statute which
makes the State liable for medieal, surgieal, hospital or nurs-
ing services for the inmate of any State penal jnstitution
while on parole. On the contrary, Section Seven (7) of the
’arole Act of this State—Illinois State Bar Association
Statutes, 1935, Chapter 38, Paragraph 801—indicates a legis-
lative intention that prisoners while on parole should not be
an expense to the State. Said Section Seven (7) provides in
part as follows:

“No prisoner or ward shall be released from either the penitentiary or
reformatory for women or such other institution herein in this Act men-
tioned until the Department of Public Welfare shall have made arrangements
or shall have satisfactory evidence that arrangements have been made for

his or her honorable and useful employment while upon parole in some suit-
able occupation and also for a proper and suitable home free from criminal

influences and without expense to the State.,”

Iiven if Margaret Bayne had been injured while still an
inmate of the penitentiary, she would not have been entitled
to recover damages from the State for such injuries, under
the repeated decisions of this court. Burghardt vs. State, b
. C. R. 221; Pelka vs. State, 6 C. C, R, 390; Sturrock vs.
State, 7 C, C. R. 187; Parks vs. State, 8 C, C, R, 535; Shilkitis
vs. State, No, 2355, decided ut the January term, 1937.

Under the facts scet forth in the complaint, we have no
authority to allow an award, and the motion of the Attorney

(ieneral must be sustained.
Motion to dismiss allowed. Cuase dismissed.

{No. 2989—Claim dented.)

O1an Barica, as Administratrix of the Fstate of Ivelvn Barica, De-
ceased, Claimant, vs. STATE oF ILLINO1S, Respondent.

Opinion ficd Qctober 12, 1037,

Bexsamin S. Apamowski, H, Trvineg Rirstra and Wii.-
r.1aM F. Corren, for claimant.

Ot1ro KenrNer, Attorney General; Murnay Y. MiLxe,
Assistant Attorney General, for respondent,

NEGLIGENCE—agents or servants of State—causging personal (njury, resuli-
ing in death—State not liable for under any theory of law or equily. The
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doctrine of respondent superior s pot applicable to the State as o sovejeEn
power, and it is not linble for dittnages, injurtes or dexth, resulting from the
negligence of its oflicers, agents or employees, under any theory of law or
vaquity.

Mue Jestice Yaxts delivered the opinion of the conrt

On the 10th day of September, AL DL 1935, according to
the amended complaint filed herein, Kvelvn Bartea was riding
as ngruest inoa Ford delivery track, owned by Joseph Handzel
ancd driven at the time by the latter’s son Fdward Handzel.
That at or near the intersection of First Avenue and North
Avenue, in Leyden Townsghip, (Cook County, Hlinois, the anto
in which said Fvelyn Barien was riding was struck by an
antomobile bus owned by the St. Charles School for Boys,
and then amd there driven by one Clarence Johnson, an em-
ployee of said school; said St, Charles School for Boys, as
alleged by claimant, having been cereated and established by
an Net of the General Assembly of the State of Illinois, in
foree July 1, 1901; that as a direet result of such collision
Fivelyn Bariea sustained bodily injuries from which she dicd
on the 10th day of September, A. D, 1935, Deceased left sur
viving, her father Andrew Bariea, who also is now deceased,
her mother, Olga Barviea, who as Administratrix of the Istate
of Fvelyn Bariea, files this claim, and two sisters and a
brother as her only next of kin, Claimant cecks an awnrd or
Ten Thousand (%£10,0600.00) Dollars.

The Nttorney General has filed n motion on hehalt of
respondent to dismiss the elaim, for the reason that same is
predicated solely on the alleged liability of respondent for an
alleged negligent aet of one of its emplovees, for which the
State is not legally linble.

The court has been called upon repeantedly to pass upon
claims of a similar nature. 'Fhe opinion of the court has heen
frequently expressed as follows

“The State as a sovereign power, Is not lHable for damages, Injuries or
death resulting from the negligence of its oflicers or employees. The doctrine:
of Respondeal Superior does not apply to the State”

The views of the court are expressed at length in Cral.
lreevs, State, 7 C,C0R207 and Childress vs, Stale, 8 (', (', 1.
223,

The motion of the Attorney General to dismiss the elnim
is allowed, and the elaim is dismissed.
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(No. 3110~ -Claim denied.)

.. II. GroTiEe, Claimant, es. STAaTE oF 1LLiNors, Respondent.

Opinion filed Ocvtoher [2, 19375,

Dox D. Ricinsoxp, for elaimant,
Orro Kenrxenr, Attorney General; Guexs A, Trevor, As-
~istant Attorney General, for respondent.

DAMAGE TO FPROVERTY—nOL duken Jor public use—Dby reason of construction
of public improvement—I{osae of recenue, not proper element of.  Inconven-
jence to, or loss of business suffered by owner of property, not taken for
public use, in vicinity of public improvement, during the progress of the con-
struction thereof, does not constitute damage to property, not taken for pub-
lic use, within the meaning of the Constitution, but merely a burden inci-

dentally imposed upon private property adjacent to public work, without
which public improvements can seldom be made, and no clalm will lie against

the State for damages therefor.
Mu., Cmigr Justice Honrerien delivered the opinion of

the court:

Claimant filed his complaint herein on July 6th, 1937, and
nllegoes therein as follows:

For approximately six years prior to and on the 1st day
of March, A. . 1936, he was engaged in conducting a gaso-
line filling station, garage and general sales room in Tolono,
Ilinois, adjacent to U. S. Route No, 45. On Mareh 1st, 1936
the Division of Highways of the Department of Public Works
and Buildipgs of the respondent, blocked off and barred said
highway from a point 300 feet north of claimant’s place of
business to a point 1,000 feet south thereof, and re-routed
over other streets, the traffic which otherwise wonld have
traveled direetly in front of claimant’s place of business.
Such conditions continued until November 1st, 1936, when
said U. S. Routoe No. 45 was again opened to traflic.

Claimant further alleges that by reason of the blocking
of said highway and the re-routing of traffic over other strects
as aforesaid, he lost considerable business, his profits were
reduced, and he thereby sustained damages in the amount of
$+448.80, for which amount he asks an award.

It is not eontended that any of claimant’s property was
taken, or that any of his property was damaged, except as to
the loss of anticipated profits as above set forth,

'The Attorney Géneral has moved to dismiss the claim on
the ground that there is no liability on the part of the State
under the facts set forth in the complaint.
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[ elaimant has any right of recovery it must be by virtue
of the constitutional provision to the effect that private prop-
erty <hall not he taken or damaged for publie use without just
c'nllllu-nsnliull.

The question here involved has been considered by this
conrt in o number of ecases, o the case of Grassle vso SNtate,
S o RO121 we held that:

“Incom enience, expense, or loss of business pecesgarily occasfoned to the
owners of abutting property during the progress of the work hy the constiue-
tion of a public improvement, do not constitute damage to property not tiken,
within the meaning of the Constitution, but merely # burden incidentally im.
posed upon private property adjacent to a public work, and without which
such improvements can seldom be made and therefore give no cause of actinn
against n municipality therefor.”

The rile lnid down in the Grassle case finds support in
the following eases, to wit: Stein, et al vs, Stale, 8 €. L R,
201 Glewbard Golf Club, Tee, vs, State, 8 G CO R 6D Jame s
Morloek vs, State, No. 2072, decided nt the September, 1935
term of this court.

This is in nccordance with repeated decisions of our
Supreme Court.  Osgood vs, City of Chicago, 154 1L 194
Leflovitz vs, City of Chicago, 238 111, 2235 Chicago Flour Co,
vs, City of Chicago, 243 11, 268; Peck vs. Chicago Railwans
Co., 270 TH. 34; City of Winchester vs, Ring, 312 111, 552,

We have repeatedly held that the jurisdiction ot this
court is limited to claims in respeet of which the claimant
would be entitled to redress ngainst the State ecither at law
or in equity, if the State were suable. Crabitree vs, State, 7
. C R.207; Kramer vs, State, 8 C, C. R, 31 Shunawcay vs,
Stale, 8 C. C. R. 43; Titone vs, Stale, decided at the Janunry
term, 1937, of this court,

Therefore we have no authority to allow an award in this
case, and the motion of the Attorney General must be sus-

tained.
Motion o dismiss allowed. (Case dismissed.

(No, 3101—Claim denied.)

Fraxk A. Ui and Joux A, Moreso, Claimants, rs, STAa0e oF
Trrixors, Respondent.

Opinion filed Oclober 12, 1037,

ITenmax T. Weiss, for elnimant.,
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Orro Kerzer, Attorney General; Merray . MiLse,
Assistant Atorney General, for respondent.

Iresois Liguor Coxtrot, Law-~-liceuse issued under—celabm  for refund
uf uncarned portion of fee where licensee disposes of business—u-hen qieard
for must be denied. The facts In this case are aliost identical with those in
Yoit 5. Steder, No. 3035, supra, and the opinien in that s controlling herein.

M, Justier Yavtis delivered the opinion of the court :

Claimants, operating as a co-partnership under the firm
name of MIDWEST LIQUOR COMPANXNY, loeated at 11
South Kedzie Avenue, Chicago, 1ilinois, applied, on May 13,
1936, for a license as a Distributor of Aleoholie Liguors, and
for another License ag a Retailer of Aleoholie Liquors, hoth
Licenses to be operative from May 1, 1936 to July 1, 19:37.
They paid One Hundred Sixteen and 67/100 ($116.67) Dollars
for the Distributor’s License, and Fifty-eight and 33/100
(¥58.33) Dollars for the Retailer’s License. On June 30, 1936
clnimants sold their liquor business and new licenses were
applied for and issued to their successors, Claimants now
seck a refund of the license fees covering the period from
July 1, 1936 {o July 1, 1937, in the sum of One Hundred Fifty
(%150,00) Dollars. The fees thus paid by claimants were
under the optional provisions of the Illinois Liquor Control
Act which permitted claimants to take out such license for the
short term of the uncxpired yoar or for the longer period
extending to the end of the next fiscal year, which latter they
clected to do. Section 146, Chapter 43 of the Illinois State
Bar Statutes, 1935 provide certain limited cases in which a
refund of the unearned portion of a license fee is authorized.
This application does not fall within either of such provi-
sions. 'I'his question has recently heen hofore the court in the
following cases:

Block vs. State of Ill,, No. 2971. Opinion filed by
Court of Claims, May term, 1937.

Kellner vs, State of 1ll,, No. 2546, Opinion filed by
Court of Claims, May term, 1937.

S. A. Beals vs. State of Ill., No. 3020. Opinion filed
by Court of Claims, May term, 1937.

Yoll vs, Slate of NI, No, 3035, Opinion filed by
Court of Claims, September term, 1937.

In the latter case attention is called to the fact that the
legislature of THinois, under the provisions of House Bill
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No, 022, appearing in the Session Laws of 1937, Page 95,
makes provision for adjustment in a matter of this charaeter,
by the Director of Finance. Claimant’s attention is direetod
to =aid statute, and the application herein pending is herveby
dented,

The motion of the Attorney General to dismiss the com-

plaint is allowed.

{No. 310n- Clatm denied.)

Harnry V. Younaurrr, Claimant, s, STare oF lunisors, Respondent.
Opinion filed October 12, (037,

Fraxk R. FKacreros, for clnimant,

Orro KeErNer, Aftorney General; Muewiray 1. Mg,
Assistant Attorney Ueneral, for rospondent.
PROPERTY DAMAGE—Regligence of Ntate emplogee—State net liable  for.

The State is not liable for damages to property or injurles to persons, caused
by the negligence of its oflicers, servants or agents, the doctrine of respondeat

superior not being applicable to it.
Mg, Jusrtice YanTtis delivered the opinion of the court :

Claimant seeks an award of Forty-five ($45.00) Dollars.
He alleges that on December 11, 1936 a State truck operated
by employees in the Division of Iighways, in a reckless, care-
less and improper manner, collided with elaimant’s car where
same was parked in the City of Freeport, resulting in dam-
ages to the car, to the amount of Forty-five ($45.00) Dollars.
Claimant represents that the deivers of the State-owned truck
are not financially responsible, own no property above their
exemption rights, and that claimant is unable to colleet either
from property, wages or salary; further, that applieation for
adjustment has heretofore been made with the Division of
Highways, of the Department of Publie Works, and has heen
informed by the then Divector of such Department that he
was without authority to settle such claim.

The Attorney General has filed a motion to dismiss on
the ground that elaimant seeks an award predieated upon the
alleged negligent operation of a State truck by a State em-
ployee, for which there is no legal liability.

The court has been frequently called upon to consider
claims of this character. The ruling has been repeatedly an-
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nounceed that *tin the construction and maintenance of public
highwavs the State exerciges a governmental function and is
not liable for damages to property or injuries to persons
caused by the negligence of its agents, officers or employees.
T'he doetrine of Respondeat Superior does not apply to the
State.”? Johnson vs, State, 8 (. Q. R. 67; Trompeler vs, State,
8 C.C R, 141,

in the ahsence of any statute creating legal liability for
such damage, we are of the opinion that the motion of
respondent should be allowed. The motion of the Attorney
General to dismiss the complaint is allowed and the cause is

Jdismissed.

(No. 3091-~Claim denfed.)
Artucr B, PriLLirs, Claimant, vs, State oF InniNois, Respondent.
Opinion Aled October 12, 1037,

ArLo 5. Baxg, for claimant.

Orro KerNer, Attorney General; Murray F. MiLyeg,
Assistant Attorney (teneral, for respondont,

MotoR VEMICLE 1ICENSE ree—claim for refund where use of vehicle for
which fssued discontinucd during period for which issued—nust be denicd.

The statute providing for the licensing of motor vehicles contains no provi-
sion for & refund of license tee, where licensee discontinues use of vehicle for

which issued, during time or part thereof, for which issued.

Mg. Cmier Justice HoLvericu delivered the opinion of
the court:

Claimant alleges in his complaint that he paid the State
¥30,00 is the license fee for a 1937 Dodge truck: that the
license piates which he received have never bheen used, that
the seal enclosing the identification card has never been
broken; that elaimant sold said Dodge truck and did not
operate the same since the issuance of said license to him;
that he is ready, willing and able to return said license plates;
und asks a refund of the license fee so paid by him as afore-

said.
The Attorney General has entered a motion to dismiss

the claim on the following grounds:
1. 'That there is no statute authorizing the refund of the

liconse fee 8o paid by the claimant as aforesaid.
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2. That payvment of such lieense fee was not made under
protest, nor nnder a mistake of faet,

There is no provision of the Motor Vehicle Aet, or any
other Net, which authorizes a return ol a license fee under
the facts set Yorth in the complmnt,  Had the legislature
intended that licensees should be entitled to a return of the
license fees paid by them, in the event of a sale of the licensed
car, they would undoubtediy have made provision to that
offeet,

It is not contended that the license fee was paid under
duress or under a mistake of taet, and the rule is well settled
that where a tax is paid voluntarily and without duress or
compulsion, and with a full knowledge of the facts, it eannot
be recovered back, in the absence of a statute anthorizing suach
recovery. Yaltes vs, Royal Tesuranee Ca,, 200 11, 202 Boaed
of Kducation vs, Toennigs, 287 11, 469 Richardson L.ubrical-
ing Co. vs, Kinney, 337 111. 1225 Admervican Can Co. vs, (5l
364 TH. 254,

The jurisdietion of thix court is limited to elnims in rve-
speet of which the elaimant would be entitlied to redress
against the State, cither at law or in equily, it the State were
suable. (rabtree vs. State, 7 C'. (. R. 207; Kramer vs, Stal:,
8 (', (. R. 3t; Shwmway vs. Stale, 8 (. ', R, 43; Titone v=.
Stale, No, 2475, decided at the January term, 1937, of this
court.

Under the facts set forth in the complaint, claimant
could not mainfain an action against the State if it were
suable, and therefore we have no authority to allow an award.
"The motion of the Attorney General must he sustained.

Motion to dismiss allowed, Case dismissed,

{No, 3084—Claim denled.)

ANN MorFFETT, NEE ANN Howk, Claimant, s, STATE oF ThiiNol~,
Respondent.

Opinion Fled October 12, 1037,
Joux . Baps, for claimant,

Orrro Kerxer, Attorney General; Muereay . Maxr,
Assistant Attorney Genceral, for respondent.

PERSON AL ISJUCRY—negliggenece—respondeal supervior, doctrine of not o
plicable to State. State Is not liable for personal injuries suffered by person
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while calling at offlce of 1llinols Free Employment Bureau, caused by slip-
pinx and falling on linoteum which it is alleged wuas wet and slippery owing
to negligence of empluoyees of State, as the doctrine of respondeat suyperior
i» not applicable to the State, in the exercige of its governmental functions,
and the conduct of such bureau being such a function.

SyME-—~claim for on grounds of egnity and good conscience—achen mnst
Le deaicd. An award on the grounds of equity and good conscience, on a
clalin based on the negligence of agents or sgervants of the State in the per-
formance of a governsnental function, cannot be allowed as the State would

not be hable at law or in equity it it were suable thereon.
Mk, Justice Yasris delivered the opinion of the court:

Claimant herein represents that while calling at the Office
of the Hlinois Free Employment Bureau, on the thirvd floor of
the premises at 116 North Dearborn Street, in Chicago, 111i-
nois, on the 10th day of October, A. D. 1934, she slipped and
fell on a strip of linoleum which served as an aisle from the
front to the rear of the office room of said Bureau; that the
cnuse of the fall was that the floor had been mopped a short
time prior to her visit, amd was in 4 wet and slippery condi-
tion. Claimant remained at home for two weeks, during
which time her left knee became sore and swollen, and there-
atter, on QOctoher 30, 1934, while she was in the Boston Store,
in Chicago, the knee collapsed and she was removed to the
County Hospital, where she received treatment and an opera-
tion and remained until June 4, 1935. Suit was filed by her
it the Superior Court of Cook County against Dibblee and
Munierre as owners of the building where the Kmployment
Bureau was located, and such sum was eventually settled for
the sum of One Iundred Twenty-five ($125.00) Dollars. She
now seeks an award from the State in the sum of Ten Thou-
sand (£10,000.00) Dollars, to compensate her for the lame and
crippled condition and medical care alleged to have bheen in-
cnrred as a result of such accident,

The Attorney (eneral has filed A motion to dismiss the
complaint for the reason that same is predicated on an al-
leged liability of respondent while engaged in a governmental
function, and for the negligent and wrongful acts of its offi-

cers, agents or employces.
T"his court has been frequently called upon to pass upon

~lnims hased upon such allegations.
In the case of Kramer vs, Stale, 8 C. C. R, 31, the court,

in denying an award, said:
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“The right to recener Is based upon the theory that it was the duty of
the State to maintain and keep the floor in question in proeper and safe cone-
dition: and even though the State s not lable for the negligence of s
servants amd agents, nevertheless an award should be made as an aer of
social justice and equity.

“It is n well established principle of luw in the courts of this and other
states that the State iz not liable for the negligence of Its ofllcers, servants
or agents in the performance of governmental functions; nelther ean this
court atlow an award ns n matter of socinl Justice and equity in any case
where the State would not he linble at law or in equity if the State waee
suable, ‘The latter proposition s considered ut length in the case of Crabtre.

vs. State, 7 C. C. R. 207." .

The views expressed in the two foregoing cases are de-
cikive in the present matter. 'The motion of the Attorney
General to dismiss the complaint is allowed and the complaint

1= dismisseod.

(No. 2485—Claim denied.)
ANNA PECK, Claimant, rs, STATE OoF ILLINOIS, Respondent,

Opinfon filed October 12, 1037,

Buscir & Hanrizaroxs, for claimant.

OT1to Kerxer, Attorney General; Joux IKassenryax,
Assistant Attorney (General, for respondent.

WORKAMEN'S COMPENSATION AcT-=burden of proof in claims under, ‘The
general rule of law that the burden of proof is upon the plaintiff to prove
his case by a preponderance or greater welght of the evidence is applicabte
to claims under the Workmen’s Compensation Act.

SaME—claim under—achat must be shown. In order to recover com.
pensation under the Act it must be shown that the injury complained of
wans aceldental, that {t arose out of and i{n the ecourse of the emploviment
of the {njured, and that he was at the time of the injury, engaged in <
ployment which was extra hazardous in fact, or declared to be under the
Act.

SaMme—evidence—statements of dceecased cmployee Qo physioan and
others incompetent to prove accidental injury was sustained-—when apnid
denied.  Statements of a deceased employee to a physician and other persons
are not competent to prove that an accidental Iinjury was sustained, or 1o
prove cause of injury, or that it was due to an accident arvising out of und
in the course of employment of deceased; and where such statements are
the only evidence in support of & claim for compensation, as to ciause 1
injury resulting in death, there is no competent proof that such injury
was an accidental injury arising out of and In the course of employnun?
t=% an award for compensation must be dentied.
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Mu, Cuwer Juestick Honvrerien delivered the opinion of

the court ;

IFor about nine months prior to June 14th, 1934, Sherman

Farl Peck wax regularly employed at the University of Ili-
nois in the Physical Plant Department, as a janitor, On
June Tth, 1934 he worked in the bagkement of the New Gym-
nasium helping to place chairs on the floor for commencement
exereises, and on June 9th, 1934 he worked from 9:00 p. m.
to 11:00 p. m. in the Quadrangle and the University Audi-
torium removing chairs and band equipment after the presi-
dent’s reception. The chairs were conveyed on a small truck
and were piled thercon in such manner that the top of the
load was about level with the chest of the mover, or somewhat
higher.
('laimant, who is the widow of said Sherman larl Peck,
contends that Mr., Peck was struck in the side while moving
chairs as above set forth, and that the injury so received was
the eanse of his death which oceurred on June 20th, 1934.

About June 1st Mr. Peck suffered with abdominal dis-
tress and consulted his family physician, Dr. Dalton, who
diagnosed the trouble as chroniec appendicitis. Mr. Peck,
however, continued with his work until June 14th. While at
work on that date he suffered considerable pain, accompaniced
by a swelling on his right side in the region of the appendix,
which swelling he showed {o some of his fellow workmen. ile
telephoned Dr. Daiton from his place of work, and then went
home. The doctor called at Mr. Peck’s home, and had him
immediately taken to the hospital, where the doctor operated
at once, with the idea in mind that the patient was suffering
from an attack of appendicitis.

However, as the result of such operation, it was found
that the appendix was practically normal; that there had been
an acute hemorrhage in the abdominal wall; and that there
was evidence of a severe bruising of, or trauma {o the abhdom-
inal museles, although there was no discoloration or other
external evidence thercof. The bruised area was about two
inches in diameter. The hemorrhage extended down deep
into {he musele, and required packing of the wound to control
the: hemorrhage. The swollen area was right over the ap-
pendix region, and was in the abdominal wall itself, between
the outer and inner abdominal walls. Following the opera-
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tion, septicemin developed and Mr. Peck died on June 2oth,
1954,

br. Dalton, the attending physician, originally dingnosed
the ease as chronie appendieitis, but testified on the hearing
that the operation disclosed that the appendix was practically
normal, and that the ¢ause of death was septicemia due to an
infection of the abdominal wall, and that the sepficemia was
brought about by an injury to the abdominal wall,

Irom the evidenee in the record, there is no question bt
what the emplover and cemployvee were hoth operating ander
the terms and provisions of the Workmen’s Compensation
Aet, and the only question involved in this ease is the gquestion
of whether the claimant’s intestate sustained an aceidental
injury which arose out of and in the course of his ciploy-
ment, and if so, the amount of the compensation which is to
he paid on account of his death,

The only testimony offered by the celaimant to show that
Mr. Peck sustained aceidental injuries which arose ont of and
in the course of his employment was the testimony of De. A,
J. Dalton, the attending physician; Reverend 1N H. Heicke,
and Aana Peck, claimant herein.  The testimony o Dy
Dalton and Reverend Heicke was basced upon statemoents
made to them by My, Peck after the operation, to wit, cither
five or seven dayvs after the date of the injury, and the testi-
mony of Mrs, Peck was based upon statements made to her by
her busband after he returned home from work at the Uns-
versity on the day on which the injury is alleged to have been
sustained. None of  these statements are part ot the
res gestae, and consequently none of such statements are
competent evidence in the case.

Claimant maintains that the testimony of e, Dalton as
to the statements made to him by Mr. Peck was properly add
missible, and cites the ease of Cuneo Press Co, vs, Tad, Cone,
341 TH. 572, in support of her contention.  An examination of
that case, however, discloses that the statements muade to the
doctor in that ease were with reference to the part of the em-
plovee’s bhody which was injured, and not with reforcuce 1o
the cnusge of the injury.

The rule is stated in Angerstein’s < T'he Fmployer and
the Workmen’s Compen=ation A\et,”” Pagoe 79, Section 423 -
follows:
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“The ntatements of a deceased empluyee either to a physician or to
othe: witnesses, are not competent to prove that an acclidental injury was
sustained, or to prove the cause of the injury, or that It was due to an
atoadent arising out of and [n the coyrge of the employment.”

There is, of course, an exceeption to this rule in the casce
ol statements which are a part of the res gestae, but clearly
o of the statements to Dr. Dalton, to Reverend Heicke, or
to Mrs. Peck were part of the res gestae.

The case of Spicgel’s I, F. Co. vs, Ind. Com., 288 Ili. 422,
wis very similar to the present case,  In that case the court

sad;

“No one saw Cloyes (the employee) recetve the injury, and he did not
tell his employer or any of his fellow employees about receiving it. The
only proof that the injury arose out of and in the course of his employment
was (1) the testimony of his widow and of his physician that he had told
them he received his Injury at his employer's store while passing through
a narrow aisle while showing customers goods in plaintift in error's store,
and by striking his arm just above the elbow, against a sharp corner of

a dregser.”
* L J L J * ]

“The sole guestion raised in this case Is whether or not there Is any
crompetent evidence in the record showing that the death of Cloyes was
caused by an Injury which arose out of and in the course of his employ-
ment, The oral testlinony bearing upon that question, heard before the
arbitrator and the Industrial Commission over the plaintifft in errov's ob-
jection, was hearsay and incompetent. That testimony consisted of state-
ments of the wiltnesses of what the deceased told them about when, where
and how he recelved the injury and what he was doing at that time. No
one testiffedd who had any knowledge of those facts except from the state-
inents made to them by the deceused. Declarations made by one injured,
to his attending phyisiclan, are admissible when they relate to the part
of his body injured, his suftering, symptoms and the like, but not if they
relate to the cause of the injury. This rule is more rigorousiy enforced

when applied to lay witnesses. Chicago aund Alton Railroad Co. vs. Indus-
frteel Commisxion, 274 1. 330."

After considering other points raised, the court said:
“I'here is no competent evidence in the reeord tending 1o
prove that the injury to deceased arose out of and in the
course of kis emplovment.”’

Although Mr. Peck was working with five other janitors,
he did not mention the faet of his injury to any of them, and
none of them knew or heard that he sustained an injury., Be-
tore he left for home on the night he was operated, he
~howed some of his fellow employees a swelling on his side,
but did not say anything to them with reference to the eause
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of such sweltling, and did not. mention anything about having
received an injury while at work,

T'he claimant also relies upon the following statement in
the stipulation of facts herein, to wit :

“That the said Sherman Foarl Peck ot the time of the injury, was wok
ing with several other employees of the University of tHinois all employed
by the physical plant department, assisting In moving chaders aml othen
equipment.”

It would be tar-fetehed construction of the forecoing
statemoent, if it were construed (o be an admission of the faet
that Mr. Peck sustained an accidental injury, but even it it
could be so construed, it would be an admission of one of the
ultimate facts in the ease, and the stipulation by its terms was
not intended to cover any question of ultimate liability., Sce-
tion 13 of such stipulation provides as follows:

“That the sole intent of this stipulation is to get forth accurately a
portion of the material facts in this cause; that nothing herein is to he
taken as an attempt to ix or determine any question of ultimate liability "

Furthermore, such stipulation provides that it is subject
to the approval of the Attorney (eneral, but it does not hear
such approval.

The burden of proof is upon the claimant to show that
Mr. Peck sustained aceidental injuries which arose out of
and in the eourse of his emplovment. Such proof may he
ostablished eoither by dircet or cirenmstantial  evidenee,
Porter vs, Industrial Commission, 301 T, 76-78.

In this ease, however, all of the competent evidence in the
record, both direet and cirecumstantial, together with all of the
inferences which may reasonably be drawn therefrom, tfails
to establish the fact that said Sherman Farl Peck sustaincd
an aceidental injury which arose out of and in the course of
his employment,

Claimant also takes the position that even if there were
no legal linbility on the part of the State, she is entitled to an
award on the grounds of equity and good conscience. ‘The
question of the right of this court to allow an award solcly
on the grounds of equity and good conscience was fully con-
sidered in the ease of Crabtree vs, State, 7 C. (. R. 207, in
which we held that the jurisdiction of this court to allow an
award is limited to claims in respecet of which the elaim:ant
wauld be entitled to redress cither at law or in equity it the
State were suable. The decision of the court in the Crabiree
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case has bheen followed in many, many cases since that fime
and is now the well established rule of this court. Kramer vs.
State , 8 C, CL R, 31; Shumwway vs, State, 8 C. C. R, 43; Titone
v, State, No. 2475, decided at the January term, 1937.

Under the facets in the record, we have no auntharity to
allow an award.

Award dented. (Case dismissed,

(No. 2484—Claim denied,)
Fraxk Drerkiewiecz, Claimant, rs. State op InniNors, Respondent.
Opinion Aled October 12, 1037,
Browxs, Hay & Strepnexs, for claimant.

Otro Kenner, Attorney General; Munray F, Minyg, As-
sistant Attorney (eneral, for respondent.

PERSONAL INSURY—property damage-—sustained as result of negligpence
uf employees of Btale—S8tate not liable for—doctrine of rcapondcat superior
not applicable 10 Btate—equily and good comscience, when award on grounds
of cannot be made. ‘The facts in this case are similar to those in Garhutt,
Adm'r. va. State, No. 2246, supra, and the opinfon In that case Is controlling

herein.

Mg. Justior Lixnscort delivered the opinion of the court:

On the morning of June 22d, 1934, the claimant was driv-
ing his Chevrolet truck in n northerly direction on 8. B. 1.
Routo No. 4, a short distance south of the Village of Elwood,
in Will County, Illinois. It had been raining for some time,
the pavement was wet, and the visibility was somewhat
limited.

The evidence on the part of the claimant is to the effect
that he was driving at a speed of about fifteen miles per hour,
that his brakes were in good condition, and that there was no
evidence of any mechanical defect in the operation of his
truek immediately preceding the accident.

The evidence for the claimant is also to the effect that ns
he was proceeding in a northerly direction, another nuntomo-
bile with a trailer attached was approaching from the north,
moving at a speed of ten or fifteen miles per hour; that as
claimant’s truck and the automobile and trailer were about
to pass each other, a'light Ford convertible coupe owned by
respondent and driven by an associate director of the De-
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partment of Finanee in the diseharee of his ofticial duties, ap
proached rapidly from the novth at o rate of speed in exeess
of fifty miles per hours that the State automobile tarned o
the left in an attempt to pass the automobile and trailer just
ax claignant’s truck was approaching from the <outh; that
when the driver of the State ear saw the elaimant *s traek ap
proachine, he attempted to tarn back into his own teaflie e,
it on acconnt of the condition of the pavement and the speed
at which he was traveling, he lost control of the ear, whicl
<skidded and collided with the elnimant’s truck, forcing the
same off the highway and across the diteh on the cast sude
of the road, wherehy the clatmant sustained severe and per
manent injuries and his truck was damaged and destroved,

There is evidence on hehalt of the respondent fo the of.
feet that the State ear just prior to the aceident was travel-
ing nt a speed of thirty or thirty-five miles per honrs that the
antomobile and trailer hervcinhefore referrved to was pnrked
on the highway, aud in attempting fo avoid a collision there
with the driver of the State car applied his brakes, wherehy
his antomobile skidded, swerved first {o the right and then to
the loft, and finally eame to a complete stop while still on the
road, but at right angles with the edge therceot'; that while
in this position the elaimant’s teruek collided with the State
antomobile and forced the Iatter off the highway and into
the diteh, damaging the same to a considerable extent,

The claimant bases his right of recovery on two gronnds:

1. That the acecident in question was the result of the
wross, reckless, wanton or wilful negligenee of the servant of
the State of THinois.,

2, That in any event he should he entitled fo an award
on the grounds of equity aml good conscience.

The Aftorney (eneral contends that the State is not
liable for the negligence of its servants and agents in the
absence of a statute making it so liable,

(Taimmit coneedes that the general rale is in accordance
with the contention of the Aorney General, but maintains
that an exeeption to such rule exists in those eases where the
State is guilty of wilful and wanton mixeonduct, and the
claimant himself is free from contributory negligence, and
that in sach caxes an award is justified.

In the past there have been some decisions of this o
in which such an exception was recognized, but such decisions
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hivve been overraled and such exeeption is no longer recog-
nized by this court,

In denving a petition for rehearing in the recent case of
Giearge Franklin Garbutt, Admr. vs, Stafe, No. 2246, deeided
at the present term of this court, the court, in disposing of the
sume confention, said:

“If the State is not liable for the ordinary negligence of it8 servants aned
agents, there i1s no principle of law under which it can be held liable for the

gross or wanton negligence of such servants and agents, in the absence of
a statute making It so liable. The purported exception has no basis in law,

nnd s no longer recognized by this court.”

We have repeatedly held that we have no anthority to al-
low arr award in any case unless there would be o linbility on
the part of the State, either at law or in equity, if the State
were suable. Crabtree vs, State, 7 C. C. R, 207 Kramer vs.
State, 8 C. C. R. 31; Shuniway vs, State, 8 C. C. R. 43; Titone
vs, State, No, 2475, decided at the January Term, 1937,

Under the law as above set forth, we have no authority
fo allow an award, and the same must therefore he denied.

Award denied. Case dismissed.

(No. 2476—Clalm denled.)
Cuantes H. Horp, Claimant, s, STATE oF TnniNors, Respondent.

Opinion Ated October 12, 1537,

R. N. IxcEL8ON, for claimant,

Orro Kerser, Atftorneys General: Jonx Kassenmax,

Assistant Attorney (eneral, for respondent.
PiropPERTY DAMAGE—SHstained as rexult of ncgligence of
Ntate—-Ntale not lHable for—doctrine of rcspondent superior not applicahle
tu State—equity and good consclence, when award on gronnds of canpnot he
maile, ‘The facts In this case are similar to those in Garbutt., Admr, s
State. No. 2246, supra and the opinion in that case I8 controlling herein.

Mnr. Justice Laxnscort delivered the opinion of the court:

Claimant alleges in his complaint that on June 17th, 1934
he was driving his automobile on 8. B. I. Route No. 6 ahout
fivee miles east of the City of Morris, IHinois, and was in the
oxercige of all due eare and caution for his own safety; that
at the time and place aforesaid, the shoulder on said highway
wans maintained by the respondent in a defective and danger-

emplopecs  of
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ous condition; that as the vesult of the earelessness and negh-
gencee ot the respondent in the maintenanee of the shoulder
on spid highway as aforesaid, the antomobile in which the
cliimant was riding, was caused to turn over amd was thereby
demolished : by reason whercof he elaims damages.

The Attornes General has moved to dismiss the ease Yor
the reason that there is no liability on the part of the State
for the acts of its servants and agents ander the doetrine of
respondent superior in the absenee of a statute making it ~o
liable.

Claimant admits that the general rule is as stated by the
Attorney General, but contends that the negligence gt the
respondent was wilful and wanton, and that an exception to
the general rule exists in such cases,

This identieal question was raised and fully considered
by the court on rehearing in the case of George Franklin Gar-
butt, Admr, vs. State, No, 2246 (opinion on rehearing filed at
the present term of this court) and we there held adversely
{o the contention of the clnimant. In that ecasce we snid:

“1f the State is not liable for the ordinary negligence of its servuants
and agents, there Iz no principle of law under which it ean be held linble for
the gross or wanton negligence of such servants and agents, in the absence
of a statute making it so liable. The purported exception has no basis
in law, and is no longer recognized by this court.”

Our jurisdiction is limited to elaims in respect of which
the claimant would be entitied fo redress agninst the State
cither at law or in equity it the State were suable.

We have no authority to allow an award under the allewa-
tions of the complaint and the motion of the Attorney General
must therefore be sustained.

Motion fo dismiss allowed., (Mase dismissed.

(Nos. 2312-2343.2349, Consolidated, Claims denied.)

Inese Bramng MAXWELL, No. 2312, Many BrLamr, g1 AL, Noo 25143 v
Antnvr Lavros, No.o 231019, Claimants, rs, STATE oF [rnisor-,
Respondent,

Qpinian filed Octobey 12, 11037,

T. N. Coren, for claimants,

Orro Kerser, Attorney (eneral; Jonx Kasseruax,
Attorney (General, for respondent.
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NioniGeNce--employecs of State—-State not lable for. ‘The State in not
Hable for damages for personal injuries or damage to propovty, sustained
un the result of the negligence of one of its employees In the aoperation of one
of 114 trucks, the docteine of respondeal superior not being applleable to

the State,

Mg, Justice Laxscorr delivered the opinion of the conrt :

AT of the above cases arise out of the same aceident nnd
involve the same facets, and are therefore consolidated for the
purpose of this hearing.

It appears from the several complaints herein tha! on
August 7th, 1933 the claimant, Arthur Laytoy, wus driving
his automobile in an easterly direction on Harrison Streng
in the City of Charleston, and was approaching the intersoc.
tion of said Harrison Street with S, B, T, Route No. 130.
Harrison Street extends in an east rly and westerly diree-
tion and 8. B. 1. Route No. 130 ex: ends in a northerly and
southerly direction.

The claimants, Mary Blair, Fliza Blair, Charles Blair,
Dorothy Blair, June Blair, and Irene Blair Maxwell were
riding as passengers in said automobile. The several com-
plaints further allege that as said Arthur Layton was cross-
ing the aforementioned interscetion of Harrison Street and
S. B. I. Routo No. 130, a cortain State truck driven by one
of the servants and agents of the respondent, and earrving
certain employeea of the respondent, was being driven in a
northerly direction on said 8. B. I. Route No. 130 in a care-
less and negllgent manner, and at a high and dangerous rate
of speed, to-wit, at a speed of sixty miles per hour, wherehy,
and as a result of the carclessness and negligence of the
servant and agent of the respondent in the operation of said
State truck as aforesaid, said truck ran into and struck the
automobile in which the several claimants werve riding as
aforesaid, and they were each and ail seriously and per-
manently mJurecl

The Attorney General has entered a motion to dismiss
onch case for the rcason that the State is not liable under the
facts set forth in any of the complaints.

This court has repeatedly held that the State in the main-
tenance of its hard- surfaced highways, is engaged in the ex-
creise of a governmentnl function and that in the exercise of
<uch funetions, it is not liable for the negligence of its serv-

3
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ants ard agents in the absence of o statute making it so linble.
Sehvcizer vs, State, S COCO RO 4325 HWright vs, Stale, No, 1981,
and Joe Boner, of al. vs. State, No, 2529, both decided at the
Scptember 'I'erm, 1935,

We have also repeatedly held that we have no authority
toallow an award in any case unless there would be a linbility,
either ot law or in equity, on the part of the State, if the State
were suable.  Crallree vs, State, 7T C. C. R, 207; Kramer vs,
State, 8 C. C. R. 31: Shunueay vs, State, 8 C, €. R, 43.

1'here 18 no Jaw authorizing n recovery under the facts
set forth in any of the complaints, and the several motions
of the .\ttorn®&y General must therefore he sustained.,

Lach motion to dismis: is allowed, and cach of the con-
solidated eases is dismissed.

(No. 2102 . Claim denled.)

Joux 1. Rav, Claimant, 1+ STATE oF ILLINOIS, Respondent.

Opinion fil- ! October 15, 1935,
Rehearing deniod, Qetober 12, 1937,

Leo P Baiep axp L. F'ero O'Briew, for claimant.,

Orro Kerxer, Attorney deneral; Jonux Kasseraax,
Assistant Attorney Genoral. for respondent.

Work MEX'S CoOMPENSATION AcT—making claim for compensation within
time provided in, is jurisdictional. Making claim for compensation and filing
application for compensation within time fixed by Workinen's Compensntion
Act, is a condition precedent, without which, court is without Jurisdiction
to proceed with hearing,

SaME—payment of wages duving illness of emplopee, not payment of com-
pensation.  Payment of the employee’s wages during his iliness Is not the
payment of compensation, within the meaning of the statute allowing clajim
for compensation to be made, within six months after payments of compen-
sation under the Act have ceased, where such wages were pald and accepted
without reference to any claim for compensation,

SAaME—furnishing mcdical, surgical or hospital scrvices hy employer— -
not udnrisgion by employer of liability to pay compensation—nol payment of
compensation. Furnlshing by employer to employee of first aid medical and
surglcal services and all necessary medical, surgical and hospital services
thereafler, limited, however, to that which s reasonably required to cure or
relieve from the effects of the injury, is not an admission of liability on the
part of the employer to pay compensation. and the furnishing of any such
services by employer is not the panyment of compensation.
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[ )

Me. Jesticr Lasscorr delivered the opinion of the court:

John L Ray, the plaintift, had been in the employ of the
State of Ilinois for several years in the Highway Depart-
ment.  On March 6, 1930 he was operating a gravel and dirt
Inghway grader, which was being drawn by tractor on a
public highway between the Counties of Knox and Peoria.
He was standing on the rear end of the machine, which was
proceeding in a southerly direction, when one W. (. Ander-
son, driving an automobile also in a southerly direction struck
the grader and knocked the claimant to the ground, where
he landed upon his head and shoulders.

At the time of the injuries, claimant was receiving $125.00
per month and received that sum from the time of his in-
juries until he returned to his employment, and was carried
on the monthly payroll of the State at $125.00 per month un-
til May 12, 1931. fle was then placed upon an hourly bhasis
and was paid. about $40.00 per month from May 12, 1931
until November 25, 1931, when his services were terminated
by State officials, for the reason that his services were of such
u unture that they were entirely insufficient and unsatistnce-
tory to the department.

He flled his suit for the May Term, 1931 in the Circuit
Court of Warren County against Anderson, and upon a trial
of that case by a jury, was awarded the sum of $100.00 dam-
ages, but has failed to collect that.

This claim was filed with the clerk of this court on April,
19:33. Numerous injuries were alleged and damages claimed
in the sum of $4,925.00. Because of the view that we take of
this case, it will be uniecessary for us to determine the ex-
tent of elaimant’s injuries or the amount of damages.

From the above, it will be noted that he was injured on
the 6th day of March, 1930 and claim filed on April 3, 1933,
more than three years after the alleged injuries.

Under the authority laid down by the Supreme Court of
Ilinois in the case “of Lewis vs. Industrial Commission, 307
I11. 309, an opinion filed on June 15, 1934 and re-hearing de-
nicd Oetober 3, 1934, it is held that a claim for compensation
i~ not made within six months, as required by Section 24 of
the Workmen’s Compensation Act, where the employce re-
turned to work after the injury, worked for several months,
no e¢laim for compensation being made during the six months
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Following the injury, and pavment of the emplovee’™ waees
to his wite during his illness and up to the time of his death,
the same is not the pavment of compensation within the mean-
ing of the statute altowing claim to he made within six months
thercafter, where such wages were paid and aceepred as
wages without reference to any elaim for compensation.  In
this case, the facts are the same. Ray received his wagoes,
and although his wages were reduced after a time, it appears
that all sumns were paid to him as wages,

Scetion 24 of the Workmon's Compensation Net deelares
that no proceeding for compeunsation shall be maintained un-
less elnim has been made within <ix months atter the aceident,
or, in the event that payments have been made under the pro.
visions of the aet, unless written elaim has been made within
six months after such payvments have ceased and a receipt
therefor or a statement of the amount of compensation paid
shall have been filed with the commisston.  T'he seetion con-
cludes with the proviso that, in any ease, unless written ¢laim
for compensation is filed within one year after the date of
the last payment of compensation, the right to file an applica-
tion therefor shall be harvred. Subdivision (a) of Scetion 8
provides that the furnishing by an emplover of first aid
medical and surgical services and all necessary meaedicat,
surgienl and hospital services theveafter, limited, however,
to that which is reasonably required o cure or relieve from
the effects of the injury, shall not he construed as an admis-
sion of linbility on the part of the employer to pay compens:-
tion, and that the furnishing of any sueh services shall no
be construed as the payment of compensation.

The Supreme Court in the Lewis ease and other cases,
held that the making of a claim for compensation within the
preseribed period is jurisdictional and a condition preceden
to the right to maintain a proceeding under the statute.

This conrt has held in Crabiree vs. State of Hlinois that
making claim for compensation in this court and filing appli-
cation for compensation within the time fixed by the Work.
men’s Compensation Act is a condition precedent, without
which thix court is without jurisdiction to proceed with the
hearing.

We, thercfore, hold that we have no jurisdiction in this
~ase, and claim is accordingly dismissed.
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Avprriosan OpiNtos ox Prrriox vor REnkanisg,
Mu. Jesrice Lixscorr delivered the opinion of the court :

A petition for rehearing was filed in the above entitled
cause. [t i8 claimed that certain points were overlooked, one
of them being that the court stated that Mr. Ray filed his suit
for the May Term, 1931 in the Circuit Court of Warren
County against Anderson (Anderson heing the defendant in
this suit brought to recover damagoes for Ray’s injury), and
upon a trial of the case by a jury, was awarded the sum of
$100.00 damages, but has failed to colleet it. That statement
was tauken from the sworn deelaration or petition filed in this
case, and it was assumed by the court that if payment of the
$£100.00 was afterwards made, that an amendment would have
been made to the declaration or petition. While it is true that
Mr., Ray did testify that the $100.00 was paid, it is likewise
true that the mis-statement in the opinion was not entirely
the fault of the court.

The petition for rehearing also relies upon a statement
made by Fred Tarrent to the effeet that from the time of
Ray’s injury, March 6, 1930 to the date of his release on
November 25, 1931, Mr. Ray was paid a total sum of $2,233.07,
only a part of which was earned by his services to the depart-
ment, and it appears that he was incapacitated by the injury.
There is nothing in the statement which shows which part
was earned or uncarned, Mr, Tarvent also stated that it was
his opinion that Ray was entitled to some compensation.
From Mr. Tarrent’s statement, it appears that he did receive
some compensation.

It is also contended that another letter from Mr. Tarrent
addressed to L. Fred O’Brien, stated that he, Mr. Tarrent
and others connected with the Highway Department, met with
Mr. Ray and discussed the details of procedure outlining to
him specifically the course necessary for him to follow and
vxplaining that it was necessary for him to attempt to collect
damages from Mr. Anderson before he could file his ease in
the Court of Claims for damages. Assuming that Mr. Tar-
rent did make such a statement, that is not the law and could
not he followed by this court. It is also argued that Mr, Tar-
rent stated: ‘“‘During this entire poriod and for a consider-
able length of time afterwards, Mr. Ray was carried on the
mounthly payroll at $125.00 a1 month which was his stipulated
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salary. e did practieally no productive work on his main
tenance seetion during this entire poriod.”’

Mr. Ray'’s testimony on this, however, is in comdliet. 1o
savs that from Mareh 6, 1950, he was confined ot home and did
not report for duty tfor approximately four months. **l re.
turned to duty after four months,  After | returned to duty,
I supervised the work. | did not attempt to do any manual
lanbor. My duties consisted of just oversecing the work; go-
ing over the road, patrolting the road every day from one
edd to the other, round trip. 1 would have men working in
different places at the job. Durving that time, 1 furnished my
own car and my own gasoline. 1 received from salary or
compensation from March 6, 1930 until March 12, 1931,
$125.00 per month.’’ This is misstated in the abstract, but it
appears from Ray’s testimony that he received $£125.00 per
month until May 12, 1931 until he was released from the
service of the department on November 25, 1931, he received
$458.07 at the rate of forty cents per hour. T'his money was
received on nceount of his emplovment, He also testified that
Mr. Heffuer of the Peoria Distriet Office gave him notice that
his services would terminate on the 25th of November, 1931,
and he was then informed that he wasn’t able to do the work
and that they had to get somecone in the department who
conld.

In the petition for rehearing it is stated that they rely
upon the case of Kennedy vs, Stale of Hlinois, T O, (. R. 260,
and it is contended that the faets in the Kennedy case are in
point with the facts in the cease at barv, and in that case this
court said: ¢‘'he evidenece discloses that elaimant was paid
compensation in the amount of Three Flundred Seventy-five
Dollars ($375.00). Suech payment at the rate which claimant
was enlitled to receive, to-wit, Ifourteen Dollars and Fopty-
two Cents ($14.42) per week, paid his compensation from the
day after the accident to March 27th, 1932, The record shows
that the declaration herein was filed in this court on February
14th, 1933.7°

Under Section 24 of the Compensation Aet, which we are
bound to consgider, application for compensation must be filed
within one year after the date of the injury or within one
vear after the date of the last payment of compensation.

According to Ray’s testimony, the last ecompensation that
he received, whether he now contends was for services
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rendoered or strietly compensation, was November, 1931, This
claim was filed on April 3, 1933, Manifestly, we have no juris-
diction in the case, but even if we had jurisdietion, when we
take into consideration the medieal testimony of the claimant
himself, we wounld be compelled to deny an award.

Dr. . .. Barbour on cross-examination stated that he
never saw the claimant until the 24th, 25th and 26th of
September, 1930, when he examined him, and that was the
oniy examination he made; that he did form an opinion but
it was the result of talking with others, and that he couldn’t
tell at that time how extensive a wound the elaimant had re-
ceived, and that would have something to do with his opinion,
He also stated that the extent of the injury might, or might
not make some difference in his opinion. He also stated that
the dizziness complained of by the claimant was not neces-
sarily due to an aceident. The claimant was 68 years old at
tho time of the injury, and this Doctor stated that men of
that age are apt to have dizzy spells as a natural propesition
and not attributable to any accident. He also stated that the
cauge of his dizziness might have been due to something that
oceurrced after the date of the injury and before his examina-
tion.
Dr. C. J. Hyslop was called and his direet examination
was conducted by Mr. O’Brien. He was Fifth Distriet Health
Supervisor of communicable discases under Publiec Health
Department and employed by that department. He gave the
claimant a cursory examination, which consisted of a general
examination without taking blood tests, urinalysis, X-ray,
seceing plates, or any laboratory work. He stated that he
observed a man of about 70 years. Dr. Hyslop made a supor-
ficinl neurological examination, and found a man well pre-
served, well nourished, welghmg about one hundred seventy
pnunds. and apparently in fairly good health, suffering from
a cataract on the right eye—slight cataract on both eyes. Ilis
heart was negative, and his blood pressure was 162/104, a
little high for his age; no romberg sign and his coordination
was fairly good. After bending his body, he is slightly un-
steady, but in a minute or less, his coordumtmn is very good.
Iis walk is fairly normal; not very much hesitancy, no limp
and no cane. Dr. Hyslop stated that in his opinion, for a man
of Mr. Ray’s age, he is in apparently very good physical con-
dition, and guessed that he had an expectancy of at least cight
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vears,  He thought he conld only pevtorm light manual labor,
He stated that he was about {irts per cent eflicient,  On ¢ross-
examination he stated that he ot around as o man ol s noe
would got around, and his reaction after hending over wias
abont normal for g man of las age, and stated that From his
chiagnosis he would say that the claimant had arterte sehlera.
si~ with beginning senility, with a chroniec nephretis and o
prostatie involvement, which i~ natural to assume tn oo man
of his age, and which he found,  His blood pressure, which
is highcer than normal, corrobhorates this statemeunt.  [le
rarther testified that these pathological conditions were no
maore attributable to tranma, that might have heen ocensioned
two or three years ago, than to ordinary senility,

In a personal injury case, the elnimant was given an
award by the jury in the sum of ¥100,00. Whether this nward
was paid or not paid is immaterial in this case. We assumne
that the same medieal testimony, at least by one withess it is
true, was given at the trinl of the personal injury ease as wis
givent here.  Ht is quite apparent that the jury and the court
that tricd the ease was of the opinion that Mr, Ray’s injuries
were in fact not as serious as he alleged in his elnim in this
court, but be that as it may. this conrt is bound hy Section 24
of the Compensation Act, and beeause application for com-
pensation was not filed within one yvear after the date of the
injury or within one year atter the date of the last pavment
of compensation, the right to tile such applieation is barred,
and we hold that we would have no jurisdietion in this ease
to grant compensation.

(No. 2235—Claim denied.)
Winnianm 1D BoMKAME, ADMINISTRATOR OF THE INsTATE oF Ay MOND
Bovrase, Deceasen, Clhiimant. re. State oF Thnixois, Respondent,
Opinion filred October 12, 1037%.

C'rivrorp G, Roke and ChHarces J. Traison, for elaimant.

Orro KerxNier, Attorney General; Jonx  IKassenpsay,
Assistant Attorney General, for respondent,

PERRONAL INJURY—alleged 1o lunve been cansed by apgent of Stale --Statse
1 tiable for, The State is not liable for damages for personal Injurics sus-
tained by reason of the malfeasance, misfensance or negligence of its oflicers,
agents or servants In the exercise of {ts governmental functions,



BoOMEAME ET AL, ', NSTATE OF JLLINOIS, 3

Mueu. Joestres Lixscorr delivered the opinion of the court:

The complaint herein alleges that prior to and on the
15th day of August, AL Do 1932, Rayvmond Bomkamp was a
student at the Morton Park High School in Cieero; that the
school authorities of the Town of Cicero, in co-operation and
conjunction with the Department of Commerce of the State
of IHinois had inaugurated and was then conducting as
part of the currviculum of said school, studies in acromauties
andd mechanies, under the direction and supervision of a Mr,
Stiver; that the salary of said Stiver was paid by the State
of Tlinois and the Township of Cicero, in equal portiony; that
~atd studies in neronauties and mechanies did not inelude the
art of flying or controlling an airship; that said Stiver was
possessed of an airship and at times took students of the
school on flying expeditions; that on said 18th day of August,
1932, said acroplane was not in good working order and con-
dition, but was in had condition and unsafe for flving, and
had been in that condition for a long time prior thereto; that
the unsafe condition of said aeroplane was known to the
authorities of said School Distriet of Cicero, and to the
“anthorities of the State of [llinois’’; that the authorvities of
said School District also knew that said Stiver had taken his
students for rides in said defective acroplane on divers
oceasions,

That on said 18th day of August, 1932, said Ravmond
Bomkamp was riding in said machine at the request of said
Stiver; that when said machine was at an altitude of several
hundred feet, by reason of the defective condition thercof, it
fell and both Stiver and Raymond Bomkamp were killed;
that the claimant’s intestate was at all times in the exercise
of due care and caution for his own safety; that clanimant ix
the daly appointed, qualified and acting administrator of the
estate of sald decedent, and seeks to recover the sum of
¢10,000.00 ns the pecuniary damages sustained by the next
ot kin of said decedent by reason of his death.

The Attorney (eneral has moved to dismiss the case on
the ground that there is no liability on the part of the State
under the facts set forth in the complaint,

The basis of the claim against the State is not entirely
clear. It is difficult to determine whether claimant contends
that Stiver was an agent of the State, and lhul he was guilty
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of noglicence in the operation of the acroplane, for whiceh the
State is Hable s —or whether hie contends that the “authorities
of the State of Hlinois®* were negligent in permitting Stiver
to take students for rides i an acroplane which they knew
to he detective,  In either event there is no liability on the
part of the State.  Iven it it be conceded that the State was
co-operating with the Morton Park High School in conducting
<tudies in aeronauties and mechanies, as set forth in the com
plaint, such work would constitute the cexercise of a govern-
mental function. The rule that in the exercise of its govern-
mental fanetions the State is not liable for the negligence of
its servants and agents, has heen appliod <o often by this
court. that the citation of anthorities is unnecessary.

We have also repeatedly held that we have no authority
to allow an award in any case unless there would he a liability
on the part of the State, cither at law or in equity, if the State
wore suable. Crabtree vs, State, 7 C, C. R, 207 Kramer v,
State, 8 ¢, C'. R 31 ; Shumeay vs. State, 8 C. (. R 43,

There heing no liability on the part of the State under
the faets <ot forth in the complaint, we have no authority to

allow an award.
The motion of the Attorney General must theretore he

sustained.
Motion to dismiss allowed. Case dismissed.

(Nos., 2228-2229.2230, Consolidated--Claims denied.)

Loy SprReienn, No. 2228, Lora SpURRELL. ADMINISTRATRIX OF THE
FSTATE OF MURIEL NPURRELL, DECEASED, No. 2229 axp Viesra
Rowiey, No. 2230, Claimants, rs. STATE OF [LLiNo1s, Respondent,

Opinion filed Oclober 12, 1947,

Hanon MeTceanry, for claimant.

Orro Kerner, Attorney General; Carn Dierz, Assistant
Attorney General, for respondent.

PERSON AL INJuny—negligenece of employccs of State in failing to main-
tain kighicay in gafe condition, causing—=8iate not liable for—award for -
ages for on grounds of cquity and good conscicnee cannot be made, The fuc!s
in this case anre similar to those in the case of Garbutt, Adm'’r. ric. vs. Stute,
Case No. 2246, supra, and the decislon in that case is contiolling herein.

M. JusTick Taxscort delivered the opinion of the conrt:

All of the above cases grow out of the same accident, in-
volve the same faets, and are governed by the same principles
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ot law, and they have therefore been consolidated for the pur-
poses of this hearing,

On the evening of Auguast 17th, 1932, between seven and
cight o'clock, the claitnant Lora Spurrell was driving a cer-
tnin 1926 model Dodge sedan in a northerly direction over
S. B 1 Route No. 85 in Mercer County, at a speed of ashout
thirty miles per hour. Muriel Spurrell, aged five vears,
daughter of said Lora Spurrcll, and Vesta Rowleoy, sister of
gaid Lora Spurrell, were algo riding in said automobile. As
L.ora Spurrell drove her said car over the brow of a hill, she
drove onto a strip of gravel or crushed rock in a gpace which
had not been paved, and her automobile swerved and skidded,
causing her to lose contirol thereof, whereby the automobile
overturned, and as a result thereof, tho said Muriel Spurrii
was Killed and the said Lora Spurrell and Vesta Rowley were
cach seriously and permanently injured.

The complaint in each caso alleges that the reapondent
was negligent in not having o warning signal posted upon the
highway a reasonable distance beyond the approach to the
iraveled portion, notifying the traveling publie thereof; and
that the respondent was also negligent in permitting and al-
lowing gravel and crushed rock to be and remain on said
highway at the point in question, thereby making it difficult
and dangerous for drivers of automobiles.

‘The Attorney General has entered a general demurrer
in oeach of said cases, which under the present practice will be
considered as a motion to dismiss,

We have held in numerous cases that in the maintenance
of its hard-surfaced roads, the State of Illinois is engaged in
a governmental funetion, and have also held that the State
in the exercise of its governmental functions, is not liable for
the carclessness and negligence of its servants and agents,
in the absence of a statute making it so liable. George M-
('ready, et al vs, State, No. 2604, decided at the Septembher
term, 1935; Lester A. Royal vs. Stale, No. 2595, decided at the
Scptember term, 1935; Peter Tivnan vs. State, No. 3051, de-
cided at the May term, 1937; Cecil W. York vs. State, No.
2701, decided at the May term, 1937.

There is no statufe making the Siate liable under the
facts set forth in the several complaints herein, and there-
fore we have no authority to allow an award.
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Cliimant adso asks Yor an award on the ground of cquity
and good conscience, The vight of this court to allow an
award .-uh-l'\' on the gronnds of mlllil.\' and vood conscronede
wias considered in the case of Cralbitree vs, State, 7 0. (. 3.
207, in which, after a consideration of the authorities on the
subjeet, we held that the jurisdiction of this court to allow
an awanrd is limited to elaims in respect to whieh the elaimant
would be entitled to redress against the State. either ot law
or in equity, it the State were suable. The docetrine there laid
down lLas been approved in numerous cases since that time
and is now the well-established rule of this court.  Crabilree
v, State, T Co Co R 2070 Kramer vs, State, 8 ¢, ¢, R, 51 ;
Shanaeay vs, State, 8 (. C, R, 43,

Under the law as above set forth, we have no authority
to allow an award in any of the above cases.

The motion to dismiss in each ease is allowed, and eneh
of the above eases is dismissed,

(N0, 168 Claim denied.)

Toa M. Yares, Claimant, »o. Stare oF Thesors, Respondent.

Opiniun filed Octaoher 12, (947,

I.. O, Wirniams, for claimant.

Orro KepNer, AMtorney General; Quesy AL Trevon, G\ s-
sistant Aftorney (fenceral, for respondent.

WORKMEN'S COMPENSAIION N P——makang claim  for compensation within
time required by Section 25 of Act, condilion precedent (o jurisdiction of
Court. Making claim for compensation and flling application for saine with-
in time fixed by Section 24 of Workmen’s Compensation Act, 18 a condition
precedent, without which the Court is without jurisdiction to proceed with
hearing on claim.

Same—~limitations—Scetion 19 of Court of Claims Act, inapplicalide 1
claims under—8cection 2§ of Workmen's Compensolion Aet controuls, In clnims
by State employees for compensation for accidental injuries arising our of
and in the course of thelr cmployment, Sectton 24 of the Act is contiolhnge
and Section 10 of Court of Cluims Aet, allowing clafms to be fited agiimns=t
State within five years after accrual is inapplicable.

Mgz, Justice Linscort delivered the opinion of the court ;

On the 30th day of October, 1928, and prior thereto,
laimunt, Ida M. Yates, was employed at the Hlinois Orphans®
Home located in the City of Normal, MelLean County, Hlinois,
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a~ n o worker and an attendant in that institution; that in the
conlrse of her |'ll||lln_\'lllc-l|t. she was l'wlllil't'll to wash the walls
in certain rooms of that institution, and on the date Jast
mmentioned, while standing on a table that was provided for
her, and while washing wallx, she fell from the table and re-
ceived a severe hip injury, consisting of a fracture of the hip,
leaving when healed, that limb shorter than the other.

In view of the position that we take of the ease, it is un-
necessary to go into further detail as to the nature of the
injury. This claim was filed December 15th, 1930.

The Attorney General has made a motion to dismiss this
case for the reason that it appears from the evidence that no
compensation or pay was ever made to the claimant, and
claim for compensation was not made within six months, and
clnim was not filed within one year, pursuant to the terms of
Scetion 24 of the Compensation Aet. The Court of Claims
Act provides that the Court of Claims shall hear and de-
termine all enses resulling in injuries to the employces of the
State who are under the Aet, pursuant to the terms of the
(‘ompensation Act. 'We must, thercfore, consider Secction 24
of the Compensation Act.

It is argued by counsel for claimant that the five ycar
Statute of Limitations under the Court of Claims Act should
apply, and not the provisions of Scetion 24 of the Compensa-
tion Aet, and it is argued that the law does not favor repeals
by implication, and that the Legislature did not contemplate
that the provisions of the Compensation Aet wounld take
precedence over the five year statute mentioned in the Court
Uf O'ﬂims Acto J , L |

The Supreme Court of Illinois and this court has many,
many times held that no jurisdiction can attach to a ase
where the claim was not filed within a year. The only juris-
diction this court has in compensation cases s statutory and
the statute specifically provides that the court must hear and
determine the liability. of this State for accidental injarvies ov
death suffered in the course of employment by any employee
of the State, such determination to be made in accordance
with the rales prescribed in the Act commonly called the
**Workmen’s Compensation Act.”’

Clearly, we have no jurisdiction of a case when the pro-
visions of Section 24 have not been fully complied with., Be-
cause claim was not filed within a year, the motion of the At-
torney (eneral must be sustained and the cause dismissed.
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(No. 2146- - Claim denijed.)

Max Ko Mgk, Clabnant, v, SrarE or Tniasor-, Respondent,

Omnion nlod atubiey |2, 1047,

H. 1.. Fricexnonrz, for claimant.

Otro KEerxer, Attorney General; Jonx  Kassepasax,
A=sistant Attorney General, for respondent.

Monvwssiiv—derd of dedication of part of propecty covered by when o
vunity of pot afected by—when v by owner af note secared by for oot
of propecty doedicated and for dameages te thal nat taken st e ode e ol
Where a portion of land covered by a mortguge is conveyed to State by deed
of dedication for public use, but consideration therefore s not pudd 10 awnel
of note secured by mortgage, no award can be made to such owner ror value
of property dedicated, or damages to that not taken, where it clearly appeinrs
that valte of said property not taken is anmple security for momtgage debr.
and that security of mortgage i1 not destroyed or impaired.

Mu. Justice Laxscore delivered the opinion of the court:

The contention of the claimant, Max K. Mever, of the
Villnge of Winnetka, County of (‘ook and State of IHinojs, in
this ease is that on the 8th day of Decemboer, 1927, Frank ..
Bruno and Helen Bruno, his wile, gave their certain promis
sory note or notes to him, due five years after date with in-
terest at six per cent. per annum, in the sum of $4,500.00, ad
to sceure the snme, gave a trust deed 1o Max K. Mever. on
premises described in the complaint,

It is further alleged that in the year 1930, the State of
Hlinois, wrmlgtull\' and unlawfully appropr mt(-:l and took tor
the construction of the State road known as Skokic Highway,
a part of the premises covered by the trust deed and described
in the complaint, and it is nlloger] that the State of Hineis
never paid the claimant the value of the land so taken. aned
claiimant makes elaim against the State for the =um of
»1,000.00, being the value of the land so taken.

A considerable time after this claim was filed. an el
ment thereto was filed by claimant, and the adamnum wasx ju.
erensed from the sum of $1,000.00 to the sum of $2.500.00,
the extra $£1,500.00 alleged as damages is for damages for land
not taken by the State.

A slnpululmn was filed to the effeet that on the Sth day
of December, 1927, Bruano and his wife, excented o trust deed
to Max I, Meyer, as trustee, conveying the property i
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volved, and that deed was duly recorded on December 21, 1927
in the Recorder’s Oftice of Cook County, and that thereatter,
on Mareh 20, 1929, Bruno and his wife, executled a secornd
tru~t deed to Max K. Meyer to secure a note for the sum of
$1,200.00; that said second trust deed was duly recorded on
March 22, 1929, and thereafter, on April 21, 1930, Bruno and
his wife, conveyed by warranty deed, the property involved
to Helen Lala, which deed was duly recorded. It is further
stipulated between the parties that a Dedication Plat for
Public Highway Route No. 57 was made by Bruto and his
wife, the actual date not appearing upon the dedication plat,
bt which was acknowledged on August 7, 1930, and recorded
on July 8, 1932, Tt is also stipulated that a Certifieato’of Sale
was issued by the Master in Chancery, Julius H. Miner, dated
December 29, 1932, and recorded in the Recorder’s Qffide of
(‘ook County on January 5, 1933. It, therefore, appears asu
matter of record, that the trust deed dated on the 8th day o
December, 1927, was a prior lien.

The record does not dircetly disclose the purport of the
Master’s Certificate dated Docember 29, 1932, but we assume
from other stateraents in the record that this Certificate of
Sale is the result of the foreclosure of a second trust decd
dated March 20, 1929. The warranty deed from Bruno and
his wife, dated April 21, 1930, and running to Helen Lala can
have no effect upon the rights of Max K. Meyer, the claim-
ant, The effect of the dedication plat might, however, he
different. The record does not disciose who the actual own-
ers of the notes secured by the trust deed are, but from the
declaration it is averred that in the vear of 1930, Meyer, the
claimant, was the legal holder and owner of the trust deed
and notes dated the 8th day of December, 1927.

A hearing was had and two real estate men, both equally
fumiliar with the valuation of land in the vicinity of the
premises wherein the land in question was located, testified.
[t appears that approximately one-fourth of the land was
taken for highway purposes. The record does not disclose
whether a Master’s Deed was ever issued upon the Master’s
(‘ertifiente above referred to. Neither does the record dis-
¢loge who had the possession of the premises dedicated for
highway purposes, at the time of such dedication. While we
might safely assume that a sale was had under the second
trust deed, the record does not disclose who the purchaser at
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the ~ale was, nor the amonnt of the purchase price. hese
questions, and other sitilar questions that might he raised
under the view that we take of this ease, are unimportant, It
i~ likewise unncecessary tor us to consider **damages"" to the
land **not taken.”” The witness, Louis T Dodds, who testi-
ficd for the elanmant, apparently was o man who had had
much experienee as a real estate broker in this particular
vielnity,  Anexamination of his testimony disceloses that he
was o man of good judgment on sach matters, and his testi
mony is, therefore, quite convineing,  According to his testi-
mony, the property in question at a time immadintely aftor
the dedi-ation, was worth the sum of $9,000,00, W hat is said
of Mr. Dodds ean be said with equal foree of the witness ror
the State, My J. Frederiek Winney, who placed the valuation
of 1he premises in oquestion at $6,320016.  Insofar as this
racord is concerned, it is immaterinl which withess is rieht
« which witness is more nearly right, beeause the value fixed
by both witnesses is sufficient to cover the principal amonnt
of the note sccured by the first trust decd, less a deprecintion
of valuation on the property not taken,  The complaint dooes
1ot cluim any damages under the second trust deed.  If this
Lad hoen a condemnation procecding, it would leave the elajm-
ant here with all of his rights ~ct forth in the trust deed. I is
very apparent that he has not suffered any damages by the
dedieation of the specifie property mentioned in said triast
deed. Where the loss of security is material, s it is nlwayvs
assumed to be whenever the entire mortgaged ostate is con-
demned, the courts will grant the mortgagee some remeody,
In some states, the legal title 10 land, subjeet to o mortgage,
is held to vest in the mortgagor and the mortgngee is ro-
garded simply as a seeured creditor.  In such states, the lat-
ter party is not recognized as a party in the condemnation
proceedings and the entire award is assigned to the mort-
gagor, but the mortgagee, in such jurisdictions, may have his
award applicd to the payment of his debt by a court of oquif v,
1 Nichols, i, Dom. 353, 2 Lewis, Im. Dom. Sees. 523, 720,
But in the majority of jurisdictions, particularly where the
mortgagee is deemed to have title to the land, subjeet to de-
feasanee and to the mortgagor’s equity of redemption, the
courts l'ecuguizv the interest of the mortgagee in the con-
2emnation proceedings themselves, Whenever the entire
mortgaged property has been **taken,”? these courts have hold
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that the award payable to the condemnor stands in the place
o the land, and that the varions Iiens whielh attached to 1he
L, now attach to the award,  Colehowr vs. State Savings
Fost. ) TR, 102, '

I"he Supreme Coiurt of [Hineis in the casoe last eitoc nlso
held that where mortgaged property is condemned and np-
propriated to public use, and the compensation awardel to
thee owner or mortgagor exceeds the sum doe on the nort-
gage, and is not paid, it is not proper on bill to foreclow to
order a sale of the premises.  The sum found due shonil he
ordered paid out of the condemnation money, '

In the case before us, the scceurity for the notes ix not
destroyved and may not be even substantially impaired, e
record does not disclose that a receiver has been applied fo.,
In such cases, a receiver could only be appointed by the coun
if there was seant security for the debt.

In Federal Trust Co. vs. FKast Hartford Fire District, 283
IFed. 95, and in Knoll vs. New York, ele.,, R. Co. 121 Pa. 467,
472, 1 L. R. A. 366, a case decided in 1888, where the con-
demnor had paid compensatiosn to the mortgagor for a ‘‘dam-
aging,’? the court refused to allow the mortgagee to recover
against the condemnor, becaus« it appeared that the morrzaze
debt was ““abundantly sceure.’”” So it appears in this case.

An award, therefore, will be denied, and the motion of
the Attorney (General, which mation we have construed as a
demurrer to the evidence, will be sustained. 'This cause is,

therefore, dismissed.

(No. 2919—Claimant awarded $837.08))

RusseLt. F. Wrianer, Claimant, vs. STATE oF Irriyors, Respondent.
Opinion filed Octoher 13, 1937

Joser T, Skinyer and Anruve H. Kuus, for elaimant.

O11o Kesxkr, Attorney Qeneral; Grexy A, Trevonr and
Musray F. MiLxg, Assistant Attornevs GQeneral, for respond-

cnt,

WORK MEN'NS COMPEXSATION AcT—twhen award for compensation under may
.~ made. Where it appears that employee of State sustains accldental in-
juries, aristng nut of and jn the course of his employment, while engaged in
estra hazard employment, resulting in partin) loss of use of leg, an aword
for compensation for same may he made, in accordance with provisions of
Act. upon compliance with the tertns thereof.
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Mo desoer Yas s deliverad the opinion of the conrt :

Claimant, Russcll 1. Wright, entered the employ of the
State of Hinois in Febrnary, 1933 and had been continuonsly

ctuployed thoreafter until July 10, 1035, On the Intter date

he was workine cor the Division of Highways, as g helper in
aravel repair work, on Ilinois S, B, 1. No. 92, in Burcau
County,  While loading a fruck at a gravel pit the bank
washed in, -triking claimant on the right side and covering
him waist weep. His companion extrieated elnimant from the
wravel an. he was taken to his home, and then, under the enre
of Dre. € Jd0 Flint, to the Tlospital at Princeton,  He was in
the he-pital from July 10th to July 15th, and thereafter at
Jdiferent times for X-rays,  He performed no lnbor until June
1. 1936, since which time e has been employed under Wi A
a  the gravel pit for a period of two weeks, four days in each
week,  Finding himsell’ under strain at this work he was
transferred and placed on a Projeet at the Burean County
Court House: where he had worked for six davs up to the
time of the taking of evidence on the 16th day of Mareh, A. D.

1937.
Following his care at the Princeton Hospital, claimant

was sent to the Methodist Hospital at Peoria, on January 9,
1936, where he received treatment under the carve of Dr., Hugh
5. Cooper.  The latter testified that his first examination of

claimant disclosed the following:

"\ definite Tateral Instability In the right knee Joint, with a forwnrd
and backwa:d motion of the head of the Tibin on the Femur., ‘There wns
& relaxation of the lateral ligaments of the knee Joint and a stretching of
the crucial licaments which control the forward and backward motlon of
the Tibin on the Femur. A reconstruction of the Interal lHgnments was
performed. A long lateral inecision was made along the outer side of the
thigh and along fibrous structure which extends along the outer aspect of
the thigh and attaches to the upper end of the Fibula just below the knee
Joint was cut loose at its upper end. a hole was drilled about a quarter
inch in diameter laterally through the Femur, and the long strip of Fuacla
Lata about an fnch and a half wide was drawn through the hole in the
Femur and brought down on the inuer side of the Femural Condyle, ani
we having made another incislon on the Inner side of the knee joint and
attached this Faela into the Perfostium on the inner upper end of the Tibia.
there giving a new ligament, enforcing both the inner and outer side of the
knee joint. A cast was thereafter applied for a Hmited time."”

Dr. Cooper, in testifving further as to clanimant’s present
condition, stated:

“There remained little or no laternl instability in the knee, practically
ne forward and back movement of the Tibin on the Femur, with free mo-
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tion b a stradfpht line to about 96 degrees, as compared to complete flexion
whith waould be about 145 degrees. Some atrophy of the muscles of the
thaeh s appuarent.”
und aceording to Dr. Cooper, there oxists a permanent loss of
functioning in the leg of approximately thirty (30) per cent.
In expressing this opinion the witness took into consideration
that in work not requiring heavy lifting the disability would
prove very slight, but that for active manunal labor requiring
complete flexion and strength, the disability would be in ex-
cess of the average of thirty (30) per cent disability, sug-
goested in his answer,

The evidence supports a finding of partial loss of use of

cluimant’s right leg.

1t is conceded that elaimant and respondent were operat-
ing under the Tllinois Workmen’s Compensation Act; that the
accident arose out of and in the course of claimant’s employ-
ment, that the neeessary notices were given, and claim filed
within the period provided by statute. It further appears
by stipulation that all doctor, hospital and mediecal bills in-
curred by claimant, in the total amount of Four Hundred
IPifty-one and 68/100 ($451.68) Dollars have been paid by
respondent,

Claimant at the time of the injury was married and was
the father of three children under sixteen years of age. He
was receiving Forty (40) Cents per hour and working eight
(8) hours per day. His actual earnings for the year previous
covered one hundred ninety-seven (197) actual working days
and amount to Six Hundred Ninety-five and 30/100 ($695.30)
Dollars, which indicates that he was employed at times for
more than eight hours per day. As the actual annual earn-
ings are here shown, the award is properly made on such
basis, under the construction which we place upon Section
10 (e) of the Act. TFifty (60) per cent of claimant’s average
wecekly wage of Thirteen and 37/100 ($£13.37) Dollars bheing
less than Seven and 50/100 ($7.50) Dollars, the minimum
weckly compensation payment for temporary total ineapacity,
and as claimant at the time of his injury had three children
under sixteen years of age, the basis of weckly pay is fixed at
Thirteen ($13.00) Dollars per weck.

From the testimony of Dr. Flint claimant’s temporary
total disability ceased June 15, 1936, and the period of
temporary total incapacity therefor is forty-eight (48) weceks
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and five (5) days for which claiimant would bhe entitled to the
sum ol Six Hundeed Thivty-four and 80 100 (£6:34.80) Dol-
lars,  He was actually paid Five Huandred Thirty-cight and
2 100 ($538.72) Dollars, leaving a balunce of Ninety-six and
OR 100 (%496.08) Dollars due him for temporary total (his
ability. The amount duae for thivty (30) per eent partial loss
of use ot his right leg is Seven Hundred Fortyeone (£741.00)
Dollars, making a total award dae the elaimant ot Sieht
Hundred Thirty-seven and 087100 ($837.08) Dollars, pavable
i sixty-four (64) weekly mstallments of Thirteen (%1:3.00)
Dollars each and one final anstalbinent of Five and 08 100
(#2.08) Dollavx., The last payvment recetved by elaimant was
on May 20, 1936, As the total nunber of weeks compensation
has heretofore acerued claimant is entitled to immediate pay-
ment of the entire sum of Fight Hundred Thirty-seven and
0R 100 (%837.08) Dollars, and an award is hereby made in
favor of elaimant for said amount.

This award being subjeet to the provisions of an Aet en-
titled, ““ An Aet Making an Appropriation to Pay Compensa-
tion Claims of State Kmployees and Providing for the Mothod
of Payment Thercof,”” Approved July 3, 1937 (Se==. Laws
1937 p. 83) and being, by the terms of sueh act, subjeet to
the approval of the Governor, is herchy, it and when such
approval is given, made payable from said appropriation
from the Road Fund in the manner provided for in such Aet.

(No, 3028--Claimant awnrded $1,450.00.)

BErTHA NoOLAN AND PHYLLIS Nonan, o Mison ny Beerina Noiaw,
HER MoTHER AND NEXT Friexp, Claimants, rs. STATE or lLLiNoO1s,

Respondent.
Opinion filed Qetober 13, 1937,

Joux W. I'nisrey, for elnimants.

Orro Kerxer, Attorney General; Grexys A, Teevon, \s-
sistant Attorney General, for respondent.

WORKMEN'S COMPENSATION ACT—wchen award for death aven be pierde
wnder, Where it is found that employee of State sustnined nccudental in-
jurtes, resulting in his death, arising out of and in the course of his em-
ployment, while engaged in an extra huzavdous enterprise, an award o
compensation for his death will be made to those entitled thereton. i ace
ance with the provisions of the Act, upon compliance with the terms therens
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Mu. Jesrmicr Laxscorr delivered the opinton of the court :

F'rom the stipulation of faets herein, it appears that for
more than one year prior to the 10th day of November, A. ).
P36, one Hdward A, Nolan was in the employ of the respond-
ent as a highway maintenance patrolman in Distriet No. G;
that on November 10th, 1936, about ten o’clock A. M., while
in the course of his employment, said Kdward A. Nolan was
removing some broken pavement on S. B. I. Route 48 near
Willey’s Station in Christian County, preparatory to replac-
ing it with new pavement; that at such time and place, while
suid Nolan was working with a pick on the pavement, a truck
passed at a speed of about 25 miles per hour; that the corner
of the truck either struck Nolan as it was passing, or struck
the pick which he was using and threw it back against hin,
thereby causing injuries from which he died on the same day;
that said Ildward A. Nolan was removed to the hospital and
an emergency operation performed; that apparently the
driver of the truck did not know of the injury to Nolan, and
the fellow employees of said Nolan were so excited over the
nccident, that they failed to obtain the license number of such
truck, and the driver thereof has never heen loecated, although
the Sheriff and coroner of Christian County made diligent
inquiry in that behalf.

Upon consideration of the record herein, the court finds:

1. That said IKdward A. Nolan and respondent were,
on the 10th day of November, A. D. 1936, operating under the

provisions of the Workmen’s Compensation Aect.

2. That on said date said Kdward A. Nolan sustained
accidental injuries which arose out of and in the course of
his employment, and which resulted in his death on the same
dav, )

3. That notice of the accident was given to the respond-
ent and claim for compensation made within the time required
by the provisions of such Act.

4. That the earnings of said Edward A. Nolan during
the year next preceding the injury were $1,440.00, and his
average weekly wage was $27.70.

5. That the necessary first aid, medical, surgical and
hospital services were provided by the respondent herein.

6. That said Edward A. Nolan left him surviving Bertha
Nolan, his widow, and Phyllis Nolan, his daughter, both of
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whom were totally dependent upon the carnings of said Fd-
wuard .\ Nolan Yor their support and maimenanee; that said
Phyllis Nolan wax born June 27th, 1022, and therefore was
13 years of age at the time of the death of her father as arore:
suid.

7. That under the provisions of Scction 7-a and 7-h-3 or
the Compensation \Aet, the amount of compensation to he paidd
by the respondent on account of the death of said 1Ndward
A, Nolan is Forty-four Hundred Fifty Dollurs (%4,450.00),
payable in weekly installments of %15.24 per weok commene.
ing on November 11th, 1936.

8. 'That the share of such compensation which otherwise
would he payable to said Phyllis Nolan, should be paid 1o
her mother, Bertha Nolan, for the support of said chikd.

9. That said Bertha Nolan is now entitled to have and
receive from the respondent the sum of Seven Hundred
Thirty-one Dollars and Fifty-two Cents ($731.52), being the
amount of compensation whieh has acerued from November
11th, 1936 to October 13th, 1937. .

It Is Tuererone Onrberen that the share of such com-
pensation which otherwise would be payable to said Phyvllis
Nolan shall be paid to her mother, Bertha Nolan, for the sup-
port of said Phyllis Nolan.

It Is Furrtner Orverep that an award be entered hercin
in favor of the claimant Bertha Nolan for the sum of
$4.450.00, payable as follows: the sum of $731.52 bheing the
amount of compensation which has acerued from November
11th, 193G to October 13th, 1937, shall be paid forthwith. The
balance of said compensation, to-wit, the sum of "Thirty-scven
Hundred lighteen Dollars and Forty-cight Cents ($3.718.45).
shall be paid in weekly installments of IMifteen Dollars and
‘Twenty-four Cents ($15.24) commencing October 20th, 1937,

This award being made under the terms of the Waork.
men’s Compensation Act for the death of a State employee,
is subject to the provisions of an Act entitled ““An Aet Mak
ing an Appropriation to Pay Claims Arising Out of Injuries
to State limployees, and Providing for the Method of Pay-
ment Thereof,’’ approved July 3d, 1937 (Session l.aws of
1937, p. 83).

In accordance with the provisions of such Aet, this awanrl
i subject to the approval of the Governor, and upon such
approval, is payable from the appropriation from the Road
IFund in the manner provided in such Act.
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(No. 2565 Clajmant awarded $861.75.)

Canr. JounsoN, Claimant, vs. STATE oF lLuiNois, Respondent.

Opimon filed Jannwary 12, 1937,
Rehearing denied October 13, 1937,

CareentER, NELrNor & Sconwik, for claimant; CHaries
I:. Canrexter and Roy A. Praciy, of counsel.

Orro Kerxer, Attorney General; Jous Kassermax and
Gresx A, Taevor, Assistant Attorneys (eneral, for respond-

ent.

WORKAMEN'S COMPENSBATION AcT—uwhen award for compenaalion may be
made under. Where employee susataina acclidental injuries arising out of and
in the course of his employment, while engaged in extra hazardous employ-
ment, an award may be made for compensation, upon notice given, claim
made and application flled for same within time provided in Act.

Mu, Justice Yaxtis delivered the opinion of the court:

This claim was filed January 7, 1935 for Ten Thousand
($%10,000.00) Dollars. The complaint alleges that the claim-
ant, Carl Johnson, is a resident of Marengo, McHenry County,
Iinois; that on December 17, 1933, he was employed by the
respondent, State of Illinois, in the Division of Highways in
McHenry County and his services consisted of the main-
tenance of surfaced highways, state routes 23 and 67 for which
he received One Hundred ($100.00) Dollars per month. That
on December 17, 1933 while claimant was proceeding in a
truck supplied by the respondent from Capron to Marengo in
said C'ounty in the performance of his duty asg State Highway
’atrolman and while exercising all due care for his own
sanfety, a passenger automobile came directly towards the
truck driven by claimant. That claimant, to avoid a collision
with said automobile, and to prevent injury to himself and
others, drove said truck off the highway and into a culvert;
that claimant, Carl Johnson, was violently thrown to the
ground, greatly hurt and as a result permanently injared.
That among other injuries claimant suffered a fracture of
one vertehra in the spinal eolumn in the region of the neck,
several ribs were torn loose from the spinal column, and he
is permanently disabled and unable to work at his usual oc-
cupation and has lost profits and wages he could have earned

if not injured as aforesaid.
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That as a result of ~aid injuries elnimant was unable 1o
perform his usual tasks in the employment in <aid Division
of Highways and was caontined to the hospital and his home
from December 170, 1933 to Apreil 4, 1934 that during said
period he reecived his monthly salary for Januarvy, February
and one-halt of Marveh, 1934, Claimant returned to work in
~aid Division of llighways o Apeal 4, 13

As oaoresalt of said injuries elaimant was contined to
hospitals and put under physicians® eare, and incurred med.
ienl and hospital bills for the saume to the amount of Four
Hundred Ninctyv-cight ($498.00) Dollars which have heen patd
hy respondent.

Respondent raises the issue as to whether elaim was made
within six months atter the accident occurred, and as to
whether application for an award was filed within one year
nllm' such aceident, as regquired by Section 21 of the Waork-
men’s Compensation det. Whether we treat the pavments
made to plaintiff by vespondent in December, 1934 and in
January, February and Mareh, 1935 as wages or compensa-
tion, is immaterial under recent decisions of the Supreme
Court of this State. Such pavments tolled the running of the
statute.  This court finds that the claim and application were
made within apt time, and that the court has jurisdiction of
the parties and the subjeet matter,

The third issue raised by respondent is ““Upon what
basis can an award be made?'?

Claimant by counsel, contends that there is a “disfigure-
ment,’’ “‘a permanent deformity?’ of his neck, compensable
under Section s (¢) of the Workmen'’s Compensation lot.
Compensation for such disfigurement, it any, was not pro-
vided for under the said Net as it read in 1933, when the acei-
dent oceurred.  Determination of reliel is restrieted to the
statute as it then existed.

Claimant further contends tor an allowance for perma
nent, partial loss of use of his right avm, undey Schedule s (4
of the Aet, and for permanent partial loss of hearing of one
car. A\ general contention is also made for partial, perma-
nent disability,  The testimony as to any loss of hearing ix
negligible, claimant testifying (Abst, p. 9) in answer to the
question, “Any injury to your hearving??* <\ little.”* ‘I'he
cvidence as to his general disability is not suflicient to sup-
port an award therefor. 1Me was nl]ulo(l December 17, 1900,
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He returned to work April 4, 1934, :amd was paid the snme
wares aldd performed the satne duties as before his accident,
In July, partly due to a change in method of pay and partly
to a changoe of his status as foreman, he was put on an hourly
pay basis instead of a flat rate of One Hundred (%100.00)
Dollars per month, and thereafter received Highty-five and
49, 100 ($£85.95) Dollars for July—Ninety-seven and 40/100
($97.40) Dollars for August—Lighty-gix ($86.00) Dollars for
Sceptember—Ninety-five ($95.00) Dollars for October and
Fiightv-one ($81.00) Dollars for November, 1934. In answor
to the guestion of what character of work he has done since
becoming a helper on Highway maintenance work (I'ranseript
p. 19) he testified, ‘*General work: Whatever there was to
do.  Although I have been favored some, I can practically do
any of it.’? The part that he apparently cannot do is secem-
ingly due to the disability in his right shoulder and arm. The
evidence shows (Transeript p. 11) that when working with a
horse he cannot put the harness on it beeause he cannot groet
his arm up high enough. A fellow-employee, Willinm A. Gib-
lin, testified that, **Plaintiff eannot raise his right arm as
high as his shoulder and he can’t lift or carry any heavy
weight.”” The medical testimony by Dr, F. J. Berkheiser, an
mtlmporhc surgeon of Chicago, who first examined plnmtnff
on February 10, 1934, supports the above evidence; the Doctor
testifving that there is considerable limitation of motion in
plaintiff’s right shoulder, due probably to adhesions and
thickening of the soft strueture about the shoulder joint.

It is difficult, under the evidence, to determine the per
cent of disability, or loss of use of plaintiff’s right arm, suf-
fered by him. From a careful consideration of the entive
record the court is of the opinion that the record supports an
award of 33 1/3% loss of use of such member. Section &
(d-13) provides, *‘For the loss of an arm, or the permancnt
and complete loss of its use, 50% of the average weekly wage
during 225 weceks.’?

Under Section 8 (d-17) an allowance is made ‘‘For the
permanent, partial loss of use, ete, 50% of the average weekly
wage during the portion of the number of wecks in the fore-
sroiug Scheduale * * * which the partial loss of use of the
m«mber bears to the total loss of use thercof.?”’

Plaintiff's average weekly wage was Twenty-three and
07,100 ($23.07) Dollars. Fifty (50) per cent thereof ($11.53)
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For once-thivd (1.3) of 220 weeks is Fight Thandred Sixty-tour
and 70100 ($864.7D) Dollars.

An award is hereby entered in favor of elaimant in said
sum of ight Hundred Sixty-four and 75/100 ($86G4.7H) Dol-
Inrs for said specific loss. Such awanrd would be pavable in
monthly payments of IKleven and 53/100 (%11.53) Dallars per
week.,  As the full amount of said award has matured prior
to this date, payment of the full amount at this time is ap-
proved.

This award being subject to the provisions of an Act
cntitled, ““An Act Making an Appropriation te Pay Com-
pensation Claims of State limployces and Providing for the
Mcthod of Payment Thereof,’” approved July 2, 1935 (Sess,
Laws 1935, p. 49) and being, by the terms of such act, subjoeet
{o the approval of the Governor is hereby, if and when, such
approval is given, made payable from the Appropriation
from the Road Fund in the manner provided for in such Aet.

(No. 25618—Claim denled.)

Hanry Y. AuMmsTRONG, Claimant, rs. STATE oF TnLiNois, Respondent.
Opinion flicd October 13, 1937.

Grorak K. Dracu, for claimant.

Ot1ro Kerxer, Attorney General; Jonux Kasskerymax, s
sistunt Attorney General, for respondent,

Hianways—congtriuction and maintenance  of, governmental fuaction,
The State exercises a governmental function in the construction and main-
tenance of public highways, and is not linble Tor damages caused by either
a defect in the construction or fallure to maintain same in a safe condition

NegracExce—cemployce of State Division of Highwapys—8tate not lLichile
for—doctrine of respondcat supcrior not applicable to Slate, The =tare n
the exercige of a governmental function Is never liable for the neglipence
of its officers, agents or servants., the doctrine of respondeat superior not

being applicable to it.
Mr. JusTick Lixscorr delivered the opinion of the court:

The complaint hercin alleges that on the 15th day of
April, A D, 1934, claimant was driving his automobile in o
westerly divection on U. 8. Route No. 36 to and fownrds the
intersection thercof with a paved highway leading sonth theve-
from {o the Town of Loami, [Hinois, and was in the exercise
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ot all due eare and caution for his own safety; that one of
the servants and agents of the respondent, to-wit, an employee
of the Division of Highwavs was then and there driving a
motor vehicle of the respondent a short distance ahead of the
claimant and going in the same direction; that said employee
of the respondent carelessly and negligently stopped the
vehiele which he was driving, at or near the aforementioned
itersection abruptly and without warning to the claimant;
that the claimant was unable to stop his automobile in time
to avoid a collision, and his automobile collided with the motor
vehiele of the respondent and was damaged to the extent of
$50.00, for which amount he seeks an award in this proceed-
ing.
"he Attorney (ieneral has moved to dismiss the case for
the reason that the respondent is not liable for the negligence
of its servants and agents under the facts set forth in the

complaint.
The report of the Division of Highways presents a state

of faets ontirely different from that set forth in ihe com-
plaint herein, but for the purposes of this motion, the facts
set forth in the complaint will be taken as true.

This court has repeatedly held that the State in the
maintenance of its hard-surfaced roads is engaged in a gov-
ernmental funection, and that in the exercise of such functions,
it is not liable for the negligence of its servants and agents,
in the absence of a statute making it so liable. Allerton vs.
State, 8 C. C. R. 218; Schweizer vs. State, 8 C. C. R. 4132;
IWright vs. State, No. 1981, decided at the September, 1935,
Term; George McCready vs. State, No. 2604, decided at the
September, 1936, Term; Joe Boner, et al. vs. State, No. 2529,
decided at the September, 1935, Term.

Thero is no statute authorizing an award under the facts
set forth in the complaint and we therefore have no jurisdic-
tion to allow an award. Crabiree vs. State, 7 C. C. R. 207;
Titone vs, State, No. 2473, decided at the January Term, 1937,

The motion of the Attorney (General must therefore he
~ustained. Motion allowed. Case dismissed.

(No. 2513—Claim denled.)

FEowarn Jouxson, Claimant, vs. STATE oF ILniNois, Respondent.
Opinion flcd Octaober 13, 1937

Winriay R, Joroax, for claimant.
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Orro Kenxer, MMtorney General; Jonxy Kassenvax, A~
sistant Attorney Generaly for respondent.

frrasors . Narwonan Quane - control  and  scegualaliron  of,  gorerani ulal
function. It is well settled that in the control and veguliion of the Hhnois
National Guard the State exerveises a governmental function.

NAMU--woligenee of officers o pembers of - Steate nof bable for. I'he
state is not Jiable for the negligence of the oflicers or members of the 1i-
nois Natienal Guard.

Mu. Jesrice Laxscory delivered the opinion of the court

The complaint hierein alleges in substance that elaimant
resides at the corner of Lincoln and Eighth Streets in Hine.
dale, THinois: that on the evening of April Gth, 1934, a mem-
ber of the Army Nir Corps lost control of the plane which he
was piloting, and landed same on the premises occupied by
the elnimant, striking a certain plow and dise owned by the
claimant and demolishing same, to the damage of the elnim-
ant of $62.50, tfor which amount he seeks an award in this
proceeding,

The Atorney General has entered o motion to dismiss
for the reason that there is no linbility on the part of the
State under the faets set forth in the complaint.

The report of the Adjutant General indicates that the
aceident in question was not caused by any fanlt or negleet
on the part of the pilot, but for the purposes of this motion,
the facts set forth in the complaint will be taken as trae.

The complaint does not allege that the pilot of the plane
was an agent or servant of the respondent, nor does it alleae
that the damage in question resulted from any negligenes on
the part of said pilot.  However, even iff the proper alleaa-
tions in that hehalf were set forth in the complaint, we would
have no authority to allow an award.

The State in the control and regulation of the Hlinois
National (uard, is acting in a governmental capneity, and
this court has repeatedly held that in the exercise of its cov-
crnmental funetions, the State is not linble for the neclivence
of its servants and agents, in the absence of o stafute making
it <o liable, Haye, et @l vs., State, D C.CO RO809: Kershow v,
State, G U, CU R, H87; 1Winnebago County, ele, vs, State, 7 0. C
R. 93. No sueh statute has been ealled to our attention, il
in the absence thereof, wo have no authority to allow an
award, The motion of the Mtorney General must thererone
he sustained.

Motion to dismiss allowed., Case dismissed,
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(No. 2197--Claim denied.)

Wintiayv NELsoN, Claimant, r«. S1aTE oF Truasors, Respondent,

Oinion filed Oclobor 13, 1047,

I.. H. WeaeNeg, for claimant,
Orro Kerxer, Attorney General; Joux Kassermax, As-
sistant Attorney (ieneral, for respondent,
PENAL 1xaTITUTION —conduct of governmentat function,
of State penal Institutions the State exercises a governmental function.
Same—negligence of employces or inmates of—State not liable for. The

State in the exercise of a governmental function is not lfable for the negli-
gence of the officers, servants, agents or inmates of penal institutions.

In the conduct

Mu, Jestice Laxscort delivered the opinion of the court:

The complaint herein alleges in substance that prior to
and on the 31st day of August, A, D. 1934, the claimant re-
sided on a farm known as the fenry Bode farm in Randolph
(‘ounty, Hlinois, which adjoins the premises of the Southern
[Hlinois Penitentiary; that on said date a number of conviets
from such Penitentiary in charge of a guard, werc burning
gruss and rubbish on the respondent’s property, and there-
after returned to the prison without having put out the fire;
that said fire afterwards spread and was communieated to a
shed on the land oecupied by the elaimant, in which certain
tools were kept, whereby said shed, tools and implements
were destroyed, and the claimant secks an award for the value
thereof.

The Attorney (teneral has moved to dismiss the case for
the reason that the respondent is not liable under the facts
st forth in the complaint.

The report of the Farm Superintendent of the respond-
ent gets up o state of faets which arve entirely at variance with
the faets set forth in the complaint, but for the purposes of
the aforementioned motion, the facts set forth in the com-
plaint will be taken as true.

We have repeatedly held that the State in the conduct
and maintenance of its penal institutions is ongaged in a
governmental function, and that in the exerciso of such func-
tions, it is not liable for the negligence of its servants and
agents in the absence of a statute making it so liable.

The question here involved was presented to this court
in the case of Rocco Tilone, et al. vs. State, No. 2473, decided
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at the Joamaoey Perm, 1927, oF this court. In that case, after
a caretful and exhaustive consideration of the anthorities, we
teld that the State was not liable for damages eaused hy a
fire which spread as the result of the negligence of the serv
ants and agents of the respondent in the employ of its Hieh-
way Department.,

Under the deeision in the T'itone case we have no authoy-
itv to allow an award.

Motion of the MAttorney General must theretforve be sns-

tained.
Motion to dismiss allowed., (Case dismissoed.

e o ——

(No, 2123 --Clalm denlied.)

GEORGE NroNE, A Mavon, uy Lona Marsiane, Moraer aso Nexr
Friexp, Claimant, ve. Nrare op luiavors, Respondent,

Opinion filed May I, 1937,
Rehearing denied October 13, 1947,

T. AL Gasaway axp (1. O, Borbers, for elaimant.

Orro Keryer, Attorney General; Jony  Kassermax,
Assistant Attorney General, for respondent.

PERSON AL INJURIES—sustained ax resull of negligence of State ewmployees
—=Ntate not linlde for—doctrine of respondeat superior not applicable to State

—equity and good conscience, when award on grounds of cannot be muade. The
facts in this case are similar to thagse in Qarbuit Admr. va. Stute. No. 2246,

supra and what was sald {n that case applies with equal force herein.
Mr. Justice Lanscorr delivered the opinion of the court :

The complaint in this case alleges that George Stane,
a minor, was riding in a car on a State Highway known as
Route No. H, which tunneled under the Baltimore and Ohio
and Penusylvania Railroad Tracks, on the Norvthern City
Limits of last St. Louis, Hlinois, and that there was con-
structed along that portion of the Highway usually used. a
side walk for the use of toot travelers and pedestrians, and
this side walk was protected by a ecertain iron railing throueh
saidd tunnel; that said railing was constructed by iron posts
and iron pipes spaced about two feet apart, the npper rail
or pipe of which was fastened to the iron post by steel clamps;
that it became, and was the duty of the Highway Department
of the State of Tllinois, to use due care and caution to keep
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sald railing in reasonable repair and safe condition for the
use of people lawfully using the lHighway; that the Highway
department disregarded its duty in this behalf and carclessly
and negligently permitted the top iron rail or pipe to become
in a baud and unsafe condition and repair; that where the same
passes through the tunnel, one end was broken loose from its
iron support and the south end of the said top iron pipe bent
and protruded into the path where motor vehicles were being
driven, and that about the hour of 9:00 P. M. on the 3rd day
of July, 1933, the claimant while riding in an automobile
traveling in a northerly direction, and while in the exercise
of due care and caution for his own safety, struck the said
railing with his right arm; that the arm was fractured and
remained stiff ; that he was put to the expense of $500.00 for
doctors’ bills and hospital billg, and asks the sum of $10,000.00
damages.

The boy was 18 years of age at the time of the accident.
The proof substantiated the charges made in the declaration.

The Attornoy General has made a motion to dismiss the
case for the reason that damages are sought for an injury
sustained because of the alleged negligence of the Highway
Department, and urges that the case be dismissed for the
reason that in the eonstruction and maintenance of roads the
State acts in its governmental capacity,—it is exercising its
sovereign powers—and it does not permit these powers to be
questioned hy any tribunal. It can only act through its offi-
ccrs and employees, and if these officers perform their duties
in a negligent manner, the negligence is the negligence of the
officors and not of the State. Theso well known principles
of law are so thoroughly established that citation of authori-
ties seems unnecessary. In the case of Kinnare vs. City of
('hicago, 171 Tll. 332, the rule is announced in the followmg
language at page 336: ¢‘The Stafe acts in its sovercign
capacity, and dees not submit its action to the judgment of
courts and is not liable for the torts or negligence of its
agents, and a corporation created by the State as a mere
syrency for the more officient exercise of governmental fune-
tions is likewise exempted from the obligation to respond in
damages, as master, for negligent acts of its servants to the
«<ame extent as is the State itself, unless such liability is ex-
pressly proved by the statute created such agency.’”’ Sece
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adso Coouey vs, Tovew ap Hartlawd, 95 TH, U6 Jaracusen vs.
State, 2 C CL 5 and many other auathorities ave cited.

Claimant contends that the motion of the Atorney Gen-
eral should be dismissed for the reason that Pavagraph 4 of
the Court of Cllaims Act provides that: *“T'he Court of Claims
<hall have power to hear and determine all elaims and de-
mands, legal and equitable, lignidated and anliguidated, ex
contractu and ex delieto, which the State, ax o sovercien com-
monwealth, should, in equity and good conscience, diseharge
and pay.”’ This provision of the statute has been betore this
court in the ease of Crabitree vs, Stale of Hlinois, 7 Conrt of
Claims Reports, page 207, whore we said: ©'T'he provisions
of Paragraph 4 of Section 6 of Conrt of Claims Aet with
reference to equity and good conscienee merely defines the
Jurisdiction of the court and does not ereate n new hability
against the State nor inerease or enlarge any existing liability
and limits jurisdiction of court to elaims under which State
would be liable in law or equity, it it were suable, and where
claimant fails to bring himself within the provisions of a law
wiving him the right to an award, he cannot invoke the prin-
ciples of equity and good conscience to secure one.”’

The motion of the Attorney General to dismiss this case
will, therefore, he sustained.

C'ase dismissed.

(No. 2366—Claim denied.)

Fowanrd Satekrris, A MiNoi, By STELLA SHILKITIS, s MoThER AND
Nexr Frmiexp, Claimant, rs, Stare or Tntisors, Respondent,

Opinion filed February 10, 1937,
Rehearing denied Qctoher 13, 1907,

Joux 'I'. Zcus, for elaimant.

Orro Kerxer, Attorney eneral; Joux IKasseramax,
Assistant Attorney General, for respondent.

NroLIGENCE—Cmployees of State Penal [astitntion—State ol Loalde cor
In the conduet of State penal institutions the State exercises n gove: ninental
function and is neot linble to respond tn damages for personal injuiies s
tnined by inmate thereof ns the result of the negligence of its oflicer s,
senvants or ngents employed therein or in charge thereof.

PERSONAL INJURY-——inmate of St Charles School for RBoaps S0 @ .
Lahble for. Where inmate of St. Charles School for Boys sustained inii: .es.
resulting in the loss of an arm, nlleged to have been cuused by the negligs nee
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of the employees of satd school In ordering Inmate tn aperate a defective
muchine without giving him adequate prior instructions s to the operatinn
thereof, an award for damages must be denied as the doctrine of respondeat
superior is not applicable to the State In the exercise of a governmental

functton.
Mnu. Jesrtick Yantis delivered the opinion of the court:

Fidward A. Shilkitis, at the age of thirteen ycars, was on
Junuary 10, 1931 committed to the S(. Charles School for
Boys. At that time he was in good physical health. 1lis only
assignment at the Institution up to October 27, 1932 was as a
Saxophone and Clarinet played in the band. On the latter
date one Bruce Meyer, an employce of the institution and in
charge of the laundry, called Fdward into the laundry and
requested him to operate the mangle. e had received no
previous instruction as to the handling of such machinery,
and while operating it his clothing caught in the machine and
his right hand was pulled into the mangle up to his elbow;
that when he sereamed for assistance, attendants attempted to
extricate his arm, but beeause of the defective condition of the
machine and the negligence of employees, his arm instead of
being pulled out was drawn further into the mangle up to a
point near the shoulder; that his arm was so crushed and torn
it became necessary to amputate same at a point four inches
below the shoulder, thereby ending his musical career, for
which he had shown real promise, and handieapping him for

all future time in earning a livlihood.
His claim for an award of Ten Thousand ($10,000.00)

Dollars was filed herein by Stella Shilkitis as his mother and

next friend.

The Attoriiey Goneral has filed his motion to dismiss said
claim for the reason that on its face it is an attempt to col-
leet for injuries suffered by one while an inmate of one of
the State’s charitable institutions, and further that such
recovery is predicated upon the negligence of the State and
it employees in placing Edward Shilkitis at the work in
which he was injured, without his having reccived adequate
prior instruection therefor.

Claims against the State by those who have been com-
mitted to its charitable or penal institutions have arisen
before. One claim was based upon alleged ill health of the
inmate, occasioned by the fact that the food in suech institu-
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tion was ~team-cooked which he was not accustomed to and his
~tomach would not properly digest steam-cooked foods,

Another has complained of the unduly severe charactoer
of labor to which he was assigned.

In these and all other cases of u similar character, this
court, as at present constituted, has felt compelled to deny
any award., These matters were considered in the cases of
fallie Bell Jones vs, State, 8 C, C. R. 78 and Buller vs. Stale,
8 C, Co R, 103, In the former case this statement appears,
**Strietly publie institutions ercated, owned and controlled by
the State or its subdivision such as State asvlums, city hos-
pitals, reformatories, etc.. are not liable for the negligence of
their agents. The doetrine of ‘Respondeat Superior’ does
not apply.”’

The serious and permanent injury sufferced by this boy
appeals most strongly to the sympathies of the court, and an
opinion lierein has long heen delayed in the hope that some
fewislative action might be taken whereby the Court of C'llaims
could in its diseretion allow an award in ecases where gross
negligence upon the part of some employee of the Sinte
appears in the record, without any contributory negligence
upon the part of the elnimant. [ven then however, the pro-
priety of awards being granted to inmates of penal institu-
tions would remain a question of grave doubt.

Under existing Inw and policies the eourt is compelled to
dismiss the elnim. Motion granted and claim dismisxsed.

{No. 2877—Claimant awarded $1,393.70.)

Jurntax R Lrerre, Claimant, v« STATE o TLniNois, Respondent,
Opinion filed October 13, 1033,

Cuarnes B, KeLLer, for elaimant.,

Orto KERNER, Attorney (ieneral; SveiNpiory Jonxsox
and Grexxy A. Trevor, Assistant Attorney General, for re-
spondent,

WoRKMEN'S COMPEXSATION aCCt—injury to employee of poard of Tristees
of University of 1linols—when arward, without cstablishing precedent mapy
he made for under. Where it appears that person employed by the Board
ot Trustees of the Unliversity of Illinois, sustnins nceidental injuries, arising

it of and in the course of his employment, while engaged in extra-haz-
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ardons employment, an award for compensation, without establishing any
pecedent, in accordance with the pioyvisions of the Act, tnay be made, pay-

able yut of funds, as may be provided therefor by law.
M. Justice Yaxtis delivered the opinion of the court:

Claimant, Julian R. lLittle, seeks an award for loss of
wages, expense for hospital and medical attention and
partial loss of vision, resulting from injuries sustained by
him on July 26, 1935 while employed by the Board of Trustees
of the University of lllinois, in the Department of Chemistry
at the University. At the time of the accident elaimant was
preparing one of the chemicals whieh is sold by the Depart-
ment in whieh he was working to the University and other
institutions. He had been engaged in this employment since
June 17th, 1935. Prior to that time he had been employed by
the University as an Assistant Instructor on half time serv-
ice, for which he received Six Hundred ($600.00) Dollars over
a nine month period and in addition thereto, was exempted
from fees at the Universily of approximately One Hundred
($100.00) Dollars per yecar. His wages at the time of the
accident were I'orty (40) Cents per hour, for a ten hour day,
<ix days per week. The Division of Organic Chemical Manu-
facturers of the University employ many persons during the
summer months to manufacture chemicals. All are employed
on a short time basis and neither the claimant nor any other
employce had been engaged in the employment of the Uni-
versity in the same class and employment for the full year
nnmediately preeceding the accident.

The injuries in question occurred as the result of a flask
collapsing. The material on which Mr. Little was working
wax in a fairly large flask under slightly reduced pressure.
As he was trying to remove a volatile material from it the
walls of the flask suddenly gave way and the liquid was
thrown in all directions, Claimant bad just taken off his
ulnsses to wash his face and the liguid not only sprayved upon
his skin resulting in slight burns but was thrown into his
eves causing the injuries now complained of. He received
immediate first-aid, then went to the Carle Iospital and re-
ceived eare from Dr, (. L. Porter who testified that from ti.-
time he first treated the patient on July 26, 1935 the destruc-
tion of corneal epithelivm progressed daily in each eye until
Mugust 2nd, at which time the lower two-thirds of the right
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corneiv and the lower halt of the left cornea were involved,
e, Porter acecompanied his patient to the Mayvo Clinie, at
Rochester, where further treatment was given, e took his
patient in his, Dreo Porter’s ear, for which no charge was
made. They were accompaniced by elnimant's wife, who at-
tended to the changing of bandages on patient’s eyves and
bathing them during the course of the trip, thereby saving
the expense of a nurse, who would otherwise have bheen re-
quieired, necording to Dr, Porter.  Prior to the accident elaim-
ant had worn glasses for many years. lHe was examined be-
fore the Health Officer, Do J0 1L Beard of the University,
on September 15th, 14934, and his record at that thne shows
that his vision without glasses was 20,40 in the right cye;
20025 in the left eye; normal with correction in both eyes,
fle agnin examined the patient the day before his testimony
on April 20th, 1936,

Dr. Beard testified that pursuant to the rules laid down
by the Ophthalmologieal seetion of the Amerienn Medienl
Association, he arrived at the visual efficiency of claimant’s
right eve ol sixty-five (6d) per cent loss, and for the lett eyve
at a loss of thirty-seven and seven tenths (37.7) per cont, wiv-
ing a total permanent disability of forty-four and five tenths
(+4.3) per cent of visual efficiencey.  Dr, Porter testified that
the percentage loss of visual efficiency is fifty-one (J1) por
cent in the right eyve for distance and seventy-threee (73) per
cont for near vision; and for the left eye, thirty (30) per cent
ror distance and thirty-six  (36G) per cent for near vision,
and that the avernge loss is sixty-two (62) per eent in the
richt exye and thivty-three (33) per cent in the left eye. That
this loss pereentage in the loss of vision is the loss existing
with use of glasses, and that without glasses his vision would
be poorver. A prior oxamination at the University Health
Serviee Office, September 13th, 1934, revenled a vision of
20 20 in cach ceye with eorrecetion.  Without correction, the
vision in the right eve was 20740, and in the left eye 20725,
The visual acuity with correction was normal at that time.
It further appears from the testimony of Dr. Porteor that a
portion of the cornen in each eye is opaque as a result of the
aceident and that sueh eondition is permanent, and that this
condition is rvesponsible for the loss of visual acuity.,

br. Hallard Beard, Associate Professor and \eting Headl
of the Department of Ophthalmology of the University of
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Hitnois College of Medieine, testified that he examined elain-
ant, on Deceanber Oth, 19365 that without glasses his visaal
neuity in the right eye was 20,200 and in the left eye was
20 6o minus 1. That with his glasses the visual acunity of
the right eye was 20,40 minus 1, and of the left eve 20/25
minus 2. That patient has been wearing glasses ever since
he was nine or ten years of age, and that the condition of
the pupils was round, equal and active, with no sign of red-
ness in either eye, and that such condition of the pupils and
eyes is a normal condition; further, that the optic nerves of
both eyes and the ocular tension or pressure were quite
normal.  Dr, Beard further testified that there was a large
opiteity over the lower two-thirds of the cornea of the right
eve extending through all layers of the cornea. On the
cornea of the left eyve is a roughly circular, irregular super-
ficinl opacity of low density in front of the lower part of the
pupil; also a dot one-fourth millimeter wide on the right lens
in the center of the pupil, and one three times as large on
the left lens. From his examination he states that the loss
of’ visual efficiency of Mr. Little’s right eye is approximately
seventy-five per cent (75%) and of the left eye approximatoely
fifty per cent (50%); that he will be eontinually annoved by
any strong light, and when subjected to average conditions
of laboratory and office the handicap of vision will be greater
than the bare estimate of the loss of visual cfficiency so testi-
ficdd to by himj further, that such condition is permanent,
and that suclt loss of vision was caused by the contact of
his eyes with the caustic or corrosive chemical that entered
his ¢yes at the time of the aceident in question.

!laimant’s work is such that the injury to his eves in
near vision is apparently a more serious loss than that result-
ing in distant vision, Considering the testimony of the three
Doectors we find that on the right eve the average loss in near
vision work is fixed at seventy-one per cent (71%) and of
the left eye at forty-one and two tenths per cent (41.2%).

Aecepting the above figures as the basis upon which com-
pens<ation for loss of vision should be determined, we are next
to consider the basis of earnings upon which computation
<hould be made. Cilnimant was not engaged in thoe same
erinfe of employment for the same employer for the full year
imnediately prior to the accident, and neither had others
been so employed in the same or neighboring employments of
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the =mmne kind,  The work in question was earrvied on for
short periods throuch the <immer months, and as heretofore
<tated, clatmant’s wage was Forty (40) Cents per hour Yor
a ten hour dayv.  His employvment would therefore comne with-
in the provisions of Seelion 10 () of the Workmen’s Com-
pensation  Net of  llineis, under  which  the minimum
mimber of days to be used as a basis for determining a veoar's
work is fixed at a minimum of two hundred (200) davs.
Upon such basis elaimant’s annual earnings would  figure
Fight Huandred of500.00) Dollars, with an average weekly
wage of Filteen and 38100 (£15.38) Dollars,

The Workmen’s Compensation Aet containg the follow-
ing provisions relative to the loss of sight:

“For the loss of the sight of an eye or for the permanent and complete loss
of its use, Aty percentum of the average weckly wage during one hundied
twenty wecks.”

Nee, 8 ¢ep 16, 1L Warkwen's Compensation el

“For the permanent partial loss . . . of sight of an eye . . . fifty

percentum of the average weekly wage during that proportion of the nun-
ber of weeks in the foregoing schedule provided for the loss of sight of an
eye which the partial luss of use thercof benrs to the total loss of sight of an
eye

Sce. 8 (o) 17, T Warkmen's Compensafion Aef,

Under the facts here in evidenee elaimant would there-
fore be entitled to an award of Six Hundred Fifty-five and
157100 ($655.18) Dolars for the parvtial loss of use of his
right eye, and I'hree Hundred Seventy-nine and 99 100
($379.99) Dollars for the partial loss of use of his left ove,
or a total of One Thousand T'hirty-five and 18/100 ($1,035.18)
DolHars. To this sum is to he added temporary total dis-
ability for a period of cight (8) weeks from July 6, 1935 to
Neptember 1, 1935 on the basis of fifty (50) per cent of his
average weekly wage of Fifteen and 387100 (£15.35) Dollars,
Les Seven and 68/100 ($7.69) Dollars, or Sixty One and
227100 ($61.52) Dollars,

In addition thereto, it appears from the record and it is
coneeded by counsel for respondent that Doctor and Hospital
bills owing to the following persons, and in the Ffollowing
amounnts, shonhl be allowed,

Carle Hospital Clinde, Uirbann, lnois. ... oo on. . 2170 0

Carle Memorlal Hospital, Urbana, IHinois. ... ... ... .. D2
Maya Clinie, Rochester, Minnesotin, ... .. ... ... Y

Worral Hospital, Rochester, Minnesota. ..o . oo . ... 16 2~
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Also that claimant has expended the sum of Forty Kight
and T3/100 ($4%.73) Dollars for nccessary care during his
temporary total disabihty for which he is entitled to reim-
bursement as shown by the vecord herein,

An award is hereby made in favor of claimant for the
snnt of $1,145.42 as compensation; aulso a further award in his
favor for the use of the hereinafter named Clinies and Hos-

pitals as follows, to-wit:

Carle Hospital Clinfe, Urbana, IHinois. . ..., ........ ceeean $175.00
Carte Moemorial 1loppital, Urbana, IllHneis........... Ceseen . 32.00
Mayo Clinic, Rochester, Minnesota................ ..., 25.00
Waorrall Hospltal, Rochester, Minnesota. ... ................ * 16.28

At et a e $248.28

Tatal .............. f e
Of said award the amount due claimant for temporary
tetal disability of $#61.52, and the amount due for moneys ex-
pended for necessary care during such temporary total dis-
ability, of $48.73, and the several amounts due the various
huspitals herein above enumerated amounting to $248.28, are
all puyable from the appropriation made under Senate Bill
No. 483 from the ‘‘University of Illinois Revolving Fund,”’
(Senate Bill No. 483, Sess. Laws, 1937 p. 239, No. 8) in the
usual manner of disbursements therefrom.
That portion of said award made for specific loss suffered

by elaimant, i. e.:

For 71 per cent partial loss of vision of right eye....... $655.18
For 41.2 per cent partial loss of vision of left eye........, 379.99
ceresees $1,03517,

Total ..... teretene A
i= payable in weeklv installments of $7.69 per week, dating
from July 6, 19356. Compensation in the sum of $915.11
acerued by the 16th day of October, 1937,

The compensation due for temporary total disability and
money necessarily expended in special eare during such tem-
porary total disability, amounting fogether to $110.25 (also
the sum of $248.28 due the several hospitals and clinies above
enumerated) will presumably be paid instanter,

Tt is further ordered that the sum of $804.86 (heing a
part of said total award) shall be paid to claimant as com-
peusation earned to October 16, 1937, for which immediate
pavment is due; and that the further balance of $230.32 shall
he- paid to elaimant in future monthly warrants based upon
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weekly payments of 0.6 per week for twentyv-nine (24)
weeks=: and one final pavment of $7.31,

Thi~ award of $1,03517 representing the lnmp payvment
of ¥804.%6, and the Future weekly pavinents, being <ubject to
the provisions of an Aet entitled, **An Aet Making an Appro.
priation to Pay Compen=ation Claims ot State FEmployees and
Providing for the Method of Payvment Thercol,”” approved
July 3, 1937 (Ness, Laws 1937, . 83), and being, by the terms
of sueh Aet, subjeet to the approval of the tiovernor, is hoerve-
by, if and when sueh approval is given, made pavable from
said appropriation from the General Fand in the manner pro-
vided For in sueh Aet,

(No. 2304-—Clnlmn denfed.)
Frasiae Joxves, Clatmant, eoo Xeare oF Tooisors, Hespondent.,

Opinion fited October 14, 1047,

Ravyoxp F, Haves, for elaimant.
Orro KernNer, Attorney General; Jonx Kasskryaxw,
Assistant Attorney Genernl, for respondent.
NEGLIGENCE—aerrants and agents of Chicagoe Park District- -State oot
linble for. ‘The State is not liable for the ncts or omissions of the servants
or agents of the Chicago Park Distriet, a Municipal Corporation, and a ¢laim

for damages for personal injuries sustained us a result of the negligence of
such servants or agents must he denfed.

Mu. Jesrice Lixscorr delivered the opinion of the court

The complaint herein alleges that on October i1st, A, D,
1933, while claimant was passing over and along a portion
of Lincoln Park in Chicago, near Sheridan Road and Mont-
rose Avenue, her foot and leg were caught or entangled by a
wiroe which was extending from ua eertain tree to n =take,
whereby she fell and received severe and permanent injuries,
for which she secks damages in the amount of $5,000,00,

The complaint also alleges that said Lincoln Park is a
State park and is possessed and controlled by the respondent ;
that at the time of the accident in question, elaimant was in
the excreize of all due care and eaution for her own safety,
and that her injury was the result of the carclessnes< aned
zegligence on the part of the respondent in permittinge -1

parkway to he obstructed by wires and other obstructions.
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The Attorney General has entered a motion to dismiss
on the ground that the State is not liable under the facts set
forth in the complaint.

Our courts of last resort have held in a number of eases
that park districts organized under the laws of the State,
are municipal corporations, and that such park districts as
well as other municipal corporations, in the maintenance of
their publie parks are excereising governmental functions, and
in the exercise of such functions are not liable for the acts of
their servants and agents, in the absence of a statute making
them so liable.  Stein, Admr. vs. West Chicago Park Districl,
247 11, App. 479; Hendrix, Admyr. vs8. Urbana Park District,
265 11 App. 1025 Love vs. Glencoe Park District, 270 11, App.
117: Gebhardt vs, Village of LaGrange Park, 354 111. 234,

The same rule applies to the State and we have so held
in numerous cases. Bartle vs, State, 7 C. C. R. 85; Trombello
vs, State, 8 C. C. R. 56; Metropolitan Trust Co., Admr. vs.
State, 8 C. C. R, 377; Tony Monaco, Admyr. vs. State, No. 2057,
decided at the September Term, 1935.

We have algso repeatedly held that the jurisdiction of
this court is limited to claims in respeet of which the claimant
would be entitled to redress against the State, either at law
or in equity, if the State were suable. Crabtree vs. State, 7
C. C. R. 207; Kramer vs. State, 8 C. C. R. 31; Shumway vs.

State, 8 C. C. R. 43.
We have no authority to allow an award under the facts

set forth in the eomplaint, and the motion of the Attorney

General to dismiss must be sustained.
Motion to dismiss allowed. Case dismissed.

(No. 2279—Claim denled.)

Hexry W. Avsrin. Claimant. rs. STaATE oF ILLINOIS, Respondent.
Opinton filed Octoder 13, 1037.

Claimant, pro se.

Orro KerNer, Attorney General; Joun KasserMan,

A~=istant Attorney (eneral, for respondent.
Hwsnways—maintenance of gorernmental function—negligence of em-

plewern of Rlate in congiruction or maintenance of—RKtate not UHable for, In
the copstruction and maintenance of a public highway the State s acting



104; At~y el Nrary o lLnisors,

in a governmental capacity and is not fiable to respond in datages for in-
Juries to poersans or property, ton the negligence of itg oflicors, servants or
ugents in connection therewith,

Mu. Jrsrick Laxscort delivered the opinion of the court:

Claimant alleges in his complaint that on September
30th, 1933, about xix o'clock PP, M., he was driving his auto-
mobile in a northerly direction on S, B. T. Route No. ), about
one mile south of Franktort, Hlinois; that at that point coer-
tain repairs were then l)emg made In the employces of the
Division of Highways ot the Roqpmulunt who barricaded the
highway by streteching a wire cable neross the same; that
snid employees wholly failed and neglected to place a lieht
or give other warning of the existence of such barricade to
persons who were using the highway; that claimant was un-
able to sce said barrieade, and by reason of such faet, ran his
automobhile into the same, whereby it was materially dam-
aged,

Claimant bases his claim upon the negligence of the
servants and agents of the respondent in failing to give
proper warning of the erection of the barricade in question.

The Attorney General has moved to dismiss the ease on
the ground that the State is not linble for the negligence of its
servants and agents unde rthe doctrine of respondeat superior
in the absence of a statute making it so liable.

We have repeatedly held that in the maintenance of its
hard-surfaced highways, the Stiate is engaged in a govern-
mental funetion, and that in the exercise of such functions, it
is not liable for the negligence of its servants and agents in
the absence of a statute making it so liable. Georae
McCready, et al. vs. State, No. 2604, decided at the September
Term, 1935; Lester A. Royal vs. Stale, No, 2597, decided at
fhe September Term, 1935 ; Pefer Tivnan vs, State, No, B0H1,
decided at the May Term, 1937 ; Cecil 1V, Yorlk vs. Stale, No
2701, decided at the May Term, 1937.

There is no statute authorizing an award under the facts
set forth in the complaint, and the mofion of the Atforney
General must therefore be sustained.

Motion to dismiss allowed. (ase dismissqd,
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{No, 1660 -Claiin denled,)

Airvwanr Bros. Coan Coseaxy, Clamant, prs. Stave oF [LLINOIS,
Re-pondent,

Opinion fileil October 13, 1037,

Moxarax & Moxauayx, for claimant,

O1ro Kerxer, Attorney General; JonN KasserMaN,
A=~istant Attorney (eneral, for respondent.
FHRANCHIBE TAX—voluntarily puid cannot be recorvered, Taxes voluntarily

paid cannot be recovered, in the absence of a statute authorizing such a recov-

¢1y and in this State there is no such statute.
S wmE—pirading—wchen demurrer (o decluration will be sustained. Where

declaration in clajim for recovery of franchise tax, claimed to have been paid
through error, falls to show amount of franchise tax assessed against claim-
ant, or whether it pald any franchise tax, or that error was the result of
mutual mistake of fact, or that tax was pald under protest, demurrer to same

will be sustained,
Mu. Justior Lixscort delivered the opinion of the court:

‘T'his malter coming before the court on a demurrer to the
decluration filed by the claimant on Oectober 15th, 1930, and
the declaration alleges that Alwart Bros. Coal Company of
Delaware is the claimant and has a claim against the State of
Iilinois, for the sum of Ninety Dollars ($90.00), arising out
of the faet that through error this corporation was confused
with the Alwart Bros. Coal Company, an Illinois Corpora-
tion, with an outstanding capital stock of Two Hundred
Thousand Dollars ($200,000.00), which later changed its name
to Alwart Coal Company; the Delaware corporation having
been aunthorized to do business in the State of Hlinois with
capital stock of One Thousand Dollars ($1,000.00), the Dela-
ware corporation having paid One Hundred Dollars ($100.00)
us o franchise tax when it should have paid Ten Dollars
($10.00), which was done on July 15th, 1929,

It does not appear from the declaration the amount of
franchise tax assessed againsi the Illinois corporation, Alwart
Coal Company, or whether it paid any franchise tax. It is
not averred that the error was the result of a mutual mistake,
neither is it averred that the tax was paid under protest.
Under the Illinois Statute, whenever money is paid to the
Scerotary of Stato for the State of 1llinois, it is his duty to
hold the same for thirty (30) days, when such funds are paid
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nneder prote<t and then sael fands ave to be paid over 1o e
State Treasurer unless the party making such payvment <hall
within =uch period dile a bill in chancery and  seenre 2
temporary injuncetion restraining the making of s<uch deposit
in which case such payvment shall be held until the tinal order
or deerce of the conrt,

A tax voluntarily paid cannot be recovered baek.
Western Electrie Co, vs, State, 6 CC0 R, -
Awmervican Bridage Co, vs, State, G OO0 R, 485,
Commercial Solveals Corp, vs, State, G OO C0 R 442,
Conlling vs. City of Springficld, 132 111, 420,

Yates s, Royal Ins, Co. 200 11, 202, 2006,
Judge Dillon, in his work on Municipal Corporations,
(3 ed. see. 944) in discussing this question, makes the follow.
ing statement :
“Money voluntarily paid to a corporation under a elaim of right, without
fraud or imposition, for an fllegal tax, license ov fine, cannot, there being no
coercion, no fgnorance or mistuke of facts but only ignorance or mistake of

the law, be recovered back from the corporation, either at law or in cquity,
even though such tax, license, fee or filne could not have been legally de-

manded and enforced.”

We, therefore, sustain the demurrer and the elnimant
will have thirty (30) days from the filing hereof, to file an
amendment to his deelaration and it no amendment is fliled
within the said period of thirty (30) days, this claim will he
dismissced for want of prosecution,

(No. 2179—Claim denled,)
JouN MEekLE & Soxs, Claimant, vs. STare oF JLLiNots, Respondent.
Opinion filed Qctober 13, 11037,

Cai Benuyax, for claimant,

Orro Kerxer, Attorney ((eneral; Jonyxy Kasserymax,
Assistant Attorney General, for respondent.

PROVERTY DAMAGE—HCgligence of State cmploygec—State pot Leabile foar,
The State is not linble for damages to property, alleged to have been caused
by negligent operation of bridge, part of State highway, by employee of State,
acting as bridge tender, as State i{s not liable for negligence of itz otficers,
servants or agents, while acting in governmental capacity, the doctiine of
respondeat superior not being applicable to the State.
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M. Jesrier Laixscorr delivered the opinion of the court :

Claimant filed its complaint herein on May 25th, 1933,
and alleges therein in substanee that on August 20th, 1932 a
certain Tudoy Ford sedan belonging to the e¢laimant was dam-
aged as the result of the carelessness and negligence of one
of the agents of the respondent in charge of the State IMigh-
way Bridge across the Ilinois River at Pekin.

It appears that a portion of the bridge is lifted in order
to provide for the passage of steamers thercunder, and that
as the bridge is lifted, u steel gate is automatically lowered
for the protection of persons driving over the bridge. In
some way the steel gate was lowered on top of elaimant’s car,
and it was thereby damaged. Claimant contends that the
damage in question resulted from the carelessness and negli-
genve of the bridge tender, and asks to be compensated for
the damage so sustained.

The Attorney General has moved to dismiss the case on
the ground that there is no liability on the part of the State
under the faets set forth in the complaint.

The bridge in question is a part of the State highway and
ix owned and operated by the respondent,

This court has held in many cases that in the main-
tenance of its hard-surfaced highways, the State is acting in
a governmental capacity, and while acting in that capacity,
i3 not liable for the negligence of its servants and agents, in
the absence of a statute making it so liable. Beecher 1Vil-
ltams vs. State, 8 C. C. R, §78; Sullivan vs. State, 8 C. (.. R.
140; McDonald vs. State, 8 C. C. R, 84. Sece also Minear vs,
State Board of Agriculture, 269 111, 549,

We have no jurisdiction to allow any claim unless the
elaimant would be entitled to redress against the State cither
at law or in equity, if the State were suable. Crabtree vs.
State, 7 C. C. R. 207; Titone vs. State, No. 2475, decided at the
January term, 1937.

There being no liability on the part of the State under
the facts set forth in the complaint, the motion of the Attor-

ney General must be sustained.
Motion to dismiss allowed. Case dismissed.
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t NG 2037 Clinniy denied.)

AipeCiay ~Sradionbi~, Clatinant., rs, STare o litasan~, I.'.--,mml.p.:

Gpinion filed Octoher 13, 1047,

R. I’. LicTExWALNER, Tor elaimmant.

Orro KeryNer, Attorney Ueneral; Joux Kassenryas,
Assistant Mtorney General, tor respondent.

Paorerkiy paMmasce—aegligence of State cpgopapec Stale not hiable far,
The State is not lable for danmges 1o property caused by the negligent and
careless operation of one of I8 trucks by a State cmployee, the doctrine of
respondeat supertor not being applicable to the State.

M. JuesTtice Lixscorr delivered the opinion of the court:

Prior to and on the 11th day of Mareh, 1933, claimant
was engaged in business at 4135 Idast State Street in the City
of Rockford, where it was condueting a store for the sale at
retail of stationery and oftice supplies.

The complaint herein alleges that on the last mentioned
date, one of the highway maintenance patrolmen of the re-
spondent in the performance of his duties was driving a cer-
tain State highway truck in an easterly direetion on State
Highway No. d, and that said patrolman then and there drove
and operated said truck in such a earcless and negligent man-
ner that it ran into and struck against the front of the bhuild-
ing in which plaintiff was condueling its business as afore-
=aidd, wherehy the plate glass window and certain personal
property there in display were damaged and destroyved ;—-for
all of which claimant seeks to be compensated in this procecd
ing.
The Attorney General has moved to dismiss the case on
the ground that the State is not linble for the negligence of
i1ts servants and agents,

We have repeatedly held that the State in the main-
tenance of ifs hard-surfaced roads is engaged in a gover::-
mental funetion, and that in the exercise of such funections. it
is not ltable for the negligence of its servants and agents, in
the ahsenee of a statute making it so linble. The liability, ir
any, rests upon the negligent employee and not upon the
State. Goldie Ryan vs, State, 8 C, C. R. 361 s Audie 'ravl -~
Ntaf.. No, 286GS, decided at the January Term. 1937 117, 4
Jenkins, el al, vs, State, No. 2987, decided at the Marceh 1'vrm.,
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coqlrt,
We have no jurisdietion to allow any eclaim unless the

claimant would be entitled to redress against the State either
at law or in equity, if the State were suable. Crabtree vs.
State, T C. C. R, 207; Titone vs. State, No. 2475, decided at
the January Term, 1937.

There being no liability on the part of the State under
the facts set forth in the complaint, the motion of the At-

torney (ieneral must be sustained.
Motion to dismiss allowed. Case dismissed.

{No. 2273—Claim denied.)

CranLes Baxker, Claimant, vs. STATE oF ITLLINOIS, Respondent.

Opinion filed July 7, 1936,
Rehcaring dented October 15, 1937.

Frank R. EacLeToN, for claimant.

Orro Kerner, Attorney Qeneral; Jonx KasserMaN,
Assistant Attorney General, for respondent.

WonkMEXN'S COMPENBATION ACT—fuilurc to make claim for compensatiuon
vithin time Azed in Act deprives court of jurisdiction to hear claim. The
facta in this case are similar to those In Hopkins vs, State, 9 Court of Clams
Reparts, 263, and what was sald in the opinfon in that case applies with

equal force herein.
Mr. JusTick Linscorr delivered the opinion of the court:

On November 16, 1933, this claim was filed under the
Workmen’s Compensation Act, alleging fhat on or about
September 26, 1929, the claimant was duly appointed to the
highway maintenance police at a salary of One Hundred
Seventy-five Dollars ($176.00) per month, and from then on,
performed all the duties of that employment up to June 18,
1932, when he was injured while riding his motoreyele near
the City of Ssumner, Illinois; that said injury occurred when
one Osear Baird started his car which was parked on the side
of the road and made a left turn directly in front of the
claimant, causing the claimant to strike the left side of said
car head on; that as a result of the aceident, the claimant re-
ceived a badly wrenched back, a badly sprained right arm
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and shoulder and <ustained tnjurvies 1o his right leg and right
foot, and as o result. the elanmant was unable to work at his
cinployment rom the date of the ingury to July 2, 10320 |t
appears that the respondent has paid all the medieal bills
with the exception of a small amount for medicines which
were required for home treatment after his heing discharged
by the doctor to return to work,

The claimant hax no children under sixteen yenrs of age
but has a wife, who is dependent wpon him,

It is now eclaimed that he has a permanent disability of
twenty-five (259¢) to his right leg,

As said above, the acetdent oceuarred on June 18, 1922,
and the elaim was filed herein on November 16, 1933,

Section 6 of the Court of (laims Act provides that this
court must hear and determine the linbility of the State tor
accidental injuries or death suffered in the course of employ-
ment by any employee of the State, such determination to he
made in accordance with the rules preseribed in the Aet com-
monly called the ““Workmen’s Compensation Act.*?

The Attorney General avgues that under Seetion 24 of
the Workmen’s Compensation Aet, claimant is now barred
from presenting his claim, and this court has no jurisdietion
of the case. In the case of IV illiam Hopkins vs. State of 11i-
nois, No. 2007, we recently deecided similar questions and what
is said therein, applies with equal foree to this case.

We must, therefore, dismiss this case for want of juris-

diction.

(No. 1991—Claim denied.)
(‘tavpe Eenows, Claimant, rs. STATE oF TLLizors, Respondent.
Opinien filed June [, 1035,
Sehearing denicd October 15, 1935,
Haunmis B, Qarxes, for elaimant.
O1T0 KERser, Attorney General; Joux  Kassekrymax,
Assistant Attorney General, for respondent,

NEGLIGENCE—Officers of JNinnis National Guard—3State not liable for. The
State {8 not liable for damages for personal injuries sustaiued by membia
of Ilinols National Guard, while in performance of his dutles, as such meni-
ber, as the result of the negligence of the officers thereof.
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By ason s asae my e of hivees Natwonal Guerd- - coppensabion for,
Tiv arly provasion (g compensation for personal injuvies to, o ror deach
«f tembers of IHlinois National Guard suffered while in the performance of

the: dduties as such are fatinid in Sections 10 and 11 of Article XV of Military

ant Nival Code.
SAaMb--agmi—-when cltaum for compepnsation wdhin grovistonis of Seotion

o of Article XVI of Miditary and Narval Code,  Where claimant, member of
Iinots National Guard, while on encampment, was njured by falling off
tiuck Toaded with lumber, for use In erecting hoxing ring, which was heing

driven to drill fleld, under orders of his superior olficer, his claim for com-
pensation for such Injuries Is governed by Section 10 of Article XVI] of the
Military and Naval Code, and he must show as a condition precedent that
a Military Medical Board had determined that he was entitled 1o one-half puy

fur o perlod in excess of six months.
RAME-—AQMC-—xgqme—tehen Court of Claims has no jurigdiction to make

auvard, Where claim of member of [llinois National Guard for compensation
for personal injuries sustained while in the performance of his duties us
ruch is within Section 10 of Article XVI of Military and Naval Code, claim-
ant must show, before he invokes jurisdiction of court that Miilitary Medical

Bourd, provided in sald Section 10, had determined that he was entitled 1o
one halft pay for a perlod in excess of six months, and where sald Board has
decjided that claimant {8 not entitlied to any such pay for a period of six

tnonths, court 1s without jurisdiction to hear claim.
Mag. Justice Lixscort delivered the opinion of the court:

The claimant alleges in his claim filed on September 28,
1932, that he is a resident of the city of Chicago, and had been
a1 member of Company B of the Eighth Illinoie Regiment
since 1931 ; that on the 1st day of August, 1931, by orders of
the superior officers, he went to Camp Grant for encampment ;
thut on the 2nd day of August, 1931, while in Camp Grant,
he was ordered by a superior officer to assist in loading a
truck with lumber to take out to the drill field for the purpose
of building a boxing ring for the members of the regiment;
that pursuant to the order, the claimant assisted in loading
the truck with lumber, and climbed on top of the truck to tuke
the lumber to the drill field and unload the same; that in their
journev over to the place where they were to unload the
lnmber, the driver of the truck, who was also a member of
claimant’s regiment, drove into a hole about ecight inches
deep; that this caused the load of lumber to inove, and the
cinimant lost his hold and fell from the top of the lumber on
said truck to the ground, fall’ng upon his back and right side:
that as the result of the fall, one of his vertebrae was frac-
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tured and another one was knocked ont of place, and the
claimant was otherwise injured and suffered great pain,

Claimant further alleges that he was exmnined by the
regiment’s physician and sent to the hospital at Rockrord,
Hlinois, where he remained for three or four days; that while
in said hospital he was put into a plaster cast, and was com
pelled to remain in the hospital until about the 15th day of
August, 1931, at which time he was transtferred to the hospital
at Fort Sheridan, HHinois, where he was compelled to remain
until the 28th day of October, 1931, and up to the time of the
filing of the declaration, he was compelled to remain in his
home. e also contends that he was at the time of the filing
ol the deelaration, suffering great pain and was a charge upon
charity, and was then unable to work and earn a living, He
claims a permanent injury and states that he feels that he
will never he well again and consequently he will not he able
to do any laborious labor., Cluimant also alleges that he i= o
married man and the head of a fumily, consisting ot his wite
and two children, who at the time of the injury, were 13 and
12 yvears respectively.,

It is also averred that the injury was caused solely he.
cause of the failure of his superior officers to see to it that the
large hole was filled in, and because of the insistence of the
oflicers of the regiment that the lumber be moved on a rainy
day, which hanber was wet and slippery, which made it digh-
cult for the claimant to sustain his position while riding on
the lumber. He also charges that it was the duty of his
superior officers to sce that he worked under safe conditions
and that the roads were in good repair and free from holes
and bumps, and charges that he was in the exercise of Jdne
care and caution for his own safety.

A motion was made by the Atforney (eneral fo dismiss
this case on the ground that claimant seeks to recover for in-
juries alleged fo have been reecived while on duty as a mem-
ber of the Tllineis National Guard and the Military Code
makes provision for compensation for the mjuries com-
plained of without resort to the Court of Claims, and becnuse
thoreof this court has no jurisdietion of the casc.

It appears from the evidence that on October 4, 1932,
General C. T4, Black, the Adjutant General, filed a statement
to the effeet that claimant wag on duty at field instruction of
the Illinois National Guard as a member of Company ‘B’
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sth ITatuntry, from August 1 to 15, inclusive, 1931; that on
Aurust 2, he was on fatigue duty, transporting a hoxing rving
from the warchouse to the regimental area by means of a
truck; that shortly after leaving the main road, enroute to the
boxing ring, the truck struck a Jdepression, and the claimant
fell out of the truck and struck the grouwml., The diagnosis
made at the time was ‘“Fractnre of eleventh and twelfth
thoracie vertebrae’; that the ingury complained of was not
due to the soldier’s misconduct; that after the aceident oc-

currcd, he was hospitalized at St. Anthony’s Hospital, in
Rockford, under observation and treatment for compression
fracture of eleventh and twelfth thoracie vertebrae, and was
admitted to the hospital at Fort Sheridan August 15, 19371,
for further treatment. During this time has was in a plastoer
cast that fit well and had been very well put on; that this cast
had been applied at the hospital in Rockford, Illinois, on
August 7th. The Adjutant General further stated that
physical examination on completion of hospitalization shows
a complete recovery; that the claimant walks normally; that

the maximum degree of improvement from hospitalization

and treatment has been reached; that the claimant is phy-

sically fit for the performance of full military duty and
further hospitalization or treatmont is not nececssary, and
that the claimant was discharged from the hospital on Oc-
tober 28, 1931 and ordered home; that upon the recommenda-
tion of his Company Commander, he was discharged from
the service of the State of Illinois because of removal from
jurisdiction, having moved to Houston, Toxas.” From a sce-
ond letter dated May 4, 1933, he states that supplemental to
his report of Qoctober 4 1933 regarding the case of Claude
Fehols va. State of Itlinoi‘s, No. 1991, in the Court of Claims,
the Attorney (General was informed a Board was convened
for the purpose of inquiring into the present physical status
of the elaimant. The board found the diagnosis to he ‘(1)
C‘ompression fracture, slight 11th—12th dorsal vertebrace- -
healed, without deformity. (2) Osteo-arthritis, lumbo sacro
spine—hich existed prior to Military service and was proh-
ably not aggravated by the injury sustained August 2, 1931,
() Svphilis. After the word ¢ Syphilis’’ there is n question
mark in parventhesis. The Board recommended that 1) .\
history of findings and treatment of Cook County Hospital
and St. T.ukes Hospital, Chieago, Illinois, be obtained if pos-
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ible. (2 That as far as Military serviee is concerned there
i= no further need for medical or surgieal treatment. (3
That claimant is not entitled to pay under provisions ol the
Military and Naval Code. (4) An X-ray picture of the lower
dorsal lumbar spine he taken at this ttme.' The followinge
additional data was submitted:  Claimant is 35 vears old,
marricd, two children--14-12 years old, former occupation
that of truck drviver,  Unemployed past two vears approxi-
mately.  He has not worked sinee his discharge trom hospital
at Fort Shervidan, August 27, 1931, During the six months
following discharge from Fort Sheridan, he reeeived out-
patient treatment at Cook County Hospital,  He was then
sent to the Veterans’ Bureau where he was intformaed he was
not eligible for treatment by them, and for the past two
months has been receiving treatment twice weekly at St
l.ukes Hospital, Chicago,—anti-luetic. 1t was also ascer-
tained that elaimant was under treatment in out-patioent de-
partment at St. Luke’s Hospital, Chieago, for svyphilis.  The
Military Board that examined the claimant felt that the ¢laim-
ant had fully recovered from any injury sustained at camp.
and that his present complaints were said to be numerons
and indefinite but were not due to Military serviee, but rather
to o rheumatice condition aggravated by svphilis, There was
considerable doubt in the mind of the Surgeon General, atter
examining the X-ray pictures made at Rockford at the fime
of the injury, that the man ever had a compression fracture
of any vertebrae, although one of the Medical ofticers insisted
that he did, but the fact remains it could not he found by ex-
amination while the patient was at Tfort Sheridan.

“Any oflicer or enlisted man of the National Guard or Naval Resernve
who may be wounded or disabled In any way, while on duty and lawiully
performing the same, so ag to prevent his working at his professton, trade,
or other occupation from which he gains his living, shall be entitled 1o be
treated by an officer of the medical department detailed by the surgeon gen-
eral, and draw one-half his active service pay, as specified in sections 3 and
4 of this article, for not to exceed thirty days of such disability, on the cer-
tifitcate of the attending medical otficer, if still disabled nt the end of thiity
days, he shall be entitled to draw pay at the sume rate for such perfad s a
hoard of three medical officers, duly convened by order of the Commandey-
in-Chief, may determine to be right and just, but not to exceed six mosnths,
unless approved by the Court of Clujms."

Section 10, Article XVI, Military Code.

“In every case where an officer or enlisted man of the Nationnl Guard
or Naval Reserve shall be injured, wounded or killed while perfimming i~
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bty ar an ofllcer or enlisted man in pursuance of orders from the Com-
mander-in-Chtef, »aid otlicer ur enlisted man, or his heirs or dependents, shall
have a claim agalnst the state for financial help or assistance, and the State
Court of Claima shall act on and adjust the same as the merits of each case
may demand. Pending action of the Court of Claimg, the Cominander-in-Chief
is authorized to relieve emergency needs upon recommendation of a board of
thiee ofMcers, one of whom shall be an officer of the medical department.”

sSection 11, Article XV, Military Code.

*Necessary hospital charges Incurred in cases stated in sections 10 and 11,
and for beds in open or general wards, shall be paid by the State on proper
vouchers made out by the attending medical officer, approved by the Sur.

geon GGeneral.”
section 13, Article XVI, Military Code.

The Attorney Ueneral argues:

**It would scem that the only provision made by the
logislature for the payment of claims for injuries occurring
to enlisted men while on dutly are Sections 10 and 11, Article
X VI of the Military Code. Section 10 provides that for
thirty days the enlisted man shall draw one-half of service
pay on the certificate of the medieal officer; and if still dis-
abled at the end of thirty days he shall be entitled to draw
payv at the same rate for such period as a board of three
maedieal officers may determine to be right but not to exceed
six mnonths unless approved by the State Court of Claims.

Under that section the only elaim the enlisted man would
have against the State for a period of six months would be to
ddraw one-half pay and that only in ease the attending medical
officers should so certify for the first thirty days and there-
after if a board of three medieal officers should so determine.
After six months if the medical board should still think it
andvisable and the Court of Claims should approve, further
payments of one-half pay would he made.

Section 11, Article XVI provides that where the enlisted
man shall be injured, wounded or killed while performing his
duty in pursuance of orders, said enlisted man or his heirs or
dependents shall have a elaim against the State for financial
assistance and the State Court of Claims shall act on and
adjust the same as the merits of each case may demand.
Pending such action the Commander-in-Chief is authorized to
relieve emergency needs upon recommendation of three offi-
cerg, one an officer of the medical department.’””’

Secctions 10 and 11 ahove referred to, are not in our judg-
ment inconsistent under the rule of statutory construction.
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We must wive to cach of the above sceetions a construction as
nearly as possible as what appears to be the intent ot the
levislature.  The working of Sccetion 10 apparently  was to
apply to an enlisted man *“who may be wounded or disabled
in any way while on duty.”” Seetion 11 applies when the en-
listed man **shall he injnred, wounded or killed® while poer-
forming his duty in pursnance of orders frem the Com-
mander-in-Chief.

If both seetions should automatically hecome applicable
to any injury arising to an enlisted man then two separvate
hodies might at the same time be called upon to adjust the
claim for the injury. Certainly the legislature did not intenel
this., To give each one the proper construction, first apply
Seetion 10 to all eases possible and where that section ix broad
cnough to fully compensate for the injury, no resort need he
made to Seetion 11. In ease of death Section 10 could not
apply and Seetion 11 would apply, ov if the injury should he
so severe that it wonld be impracticable to apply Scetion 10,
then Section 11 would apply. Under Seetion 10 the Court of
('laims would have no jurisdicetion until a payment consti-
tuting a period of six months, one-half pay, had been made 10
the injured man and then such jurisdiction would only be in
the way of an approval of the action of a medieal board advis-
ing that such payvment should be made for a period in excess
of =ix months.

It is the opinion of the court that Seefion 10 hecame ap-
plicable to eclaimant’s injury, and before cluimant could
invoke the jurisdiction of this court he would have to show
that a medical board provided for, had determined that he
was entitled to one-half pay for a period in excess of ~ix
months, and the board has decided he was not entitled to any
~uch pay for a period of six months.

We cannot hold, as a matter of Iaw, that it is the duty of
his officers to see that he worked under safe conditions: that
by the very nature of the services rendered by a soldier to «
military company, whether in peacetimes or in war. thas
soldier is required to perform military duties whether in
~ham bhattle or not, and we cannot ns a matter of law, hold,
that the superior officers were required under the cirveum-
<snees in this case to furnish the claimant a =afe place i
which to work,
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No attempt is made to show either by the proof or evi-
de-nee that claimant’s superior officers knew, or should have
kuown by the exercise of due eare and eaution, of the depres-
sion in the road complained of. Neither could we hold as a
matter of law, that he could legally bind the State even if
theyv did know of such depression.

By the very nature of things, military service is not a
rocking chair employment.

[t appears that all of the claimant’s expenses, while at
St. Anthony’s hogpital, Rockford, Illinois, and while in ('hi-
cavo hospitals were paid. For the reason that the military
Loard had made no finding, in favor of the claimant, we feel
that we have no jurisdiction in the case, and the motion to
Jdi~miss will, therefore, be sustained.

(No. 2837—Claimant awarded $714.76.)
Joux NewrtoN, Claimant, vs. STATE oF ILLINOIS, Respondent.
Opinion flled November 0, 1037,

Claimant, pro sc.

Orro Kerngr, Attorney General; Murray . Miuxe,
Assistant Attorney Genoral, for respondent.

WORKMEN'S COMPENSATION AcCT-——posthumous child—consgidercd child of
« mployee at time of accident—award may be made for ar dependent, A child
of State employee, unborn at time of injury to employee, but In being at
the time of fAAling and hearing of clalm for compensation, is8 a legal de-
pendent under the provisions of the Act, and an award may be made for
compoensation for the benefit of such child, where such employee is found

to he entitled tn compensation thereunder.
BAME—~—Achen award may be made for prrmanent partiul ioss of usc of

hand, Where employee of State sustains accidental injuries, arising out of
and fn the course of his employment, while engaged In extra hazardous em-
ployment, resulting in permanent partial loss of use of right hand, an award
for compensation therefor may be made in accordance with the provisions

of the Act, upon compliance with the terms thereof.
Mg, Cuier Justice Hounericu delivered the opinion of
the court:

For about three weeks prior to the 2d day of October,
1935, the claimant was employed by the respondent ng a
Inborer in the Division of Highways, and was engaged in the
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work of patehinge cement pavements on S, B L Route 1S,
about tive miles morth atd west of Marion,

On the last mentioned date, he had worked o little over
tihine, and about 4:30 P M, was leaving for home, While wet
tine into o State truck which the respondent furnished roe the
transportation of such of the workmen who earad to avail
themselves thereol, and while on the premises of the respond
ent at the working site, the driver started the truck, and the
claiimant was thrown against the rear fender and fell o the
pavement, therehy injuring his right wrist,

At the time of the aceident, clanimant was a married man
aned aside from one child horn on December 31st, 14935, he hiaed
no children.  Whether such child, born approximately ninety
days after the accident, is to be considered as a child of the
claimant **at the time of the injury to the employee,’’ within
the meaning of those words as used in the Compensation Aet,
18 one of the material questions in this case.

Sccetion 8-4-2 provides n minimum compensation of ¥11.00
per week “‘in case of an employee having one ehild under the
age of sixteen years at the time of the imjury to the cm-
ployvee.?’

The question as to whether a child en ventre sa mere
entitled an employee to the benefit of the foregoing provision
of the Workmen’s Compensation Aect, has not been diveetly
passed upon by our Supreme Court. In the case of dwerican
Liability Insurance Co. vs, Ind. Com., 342 Ill. GO5, the Iu-
dustrinl Commission held that a child en ventre sa mere, if
born alive, was {o he considered us a child of the employvi.
at the time of the injury. T'he award of the Industrial Com
mission was affirmed by the Supreme Court, but the question
here involved was not direetly presented to that court.

The question was considered by this court in the ease ot
Flliott vs, State, 8 C, C. R. 289, and we there held that o «hild
en venire sa mere was to be considered as a child of the em
ployee at the time of the accident. The question was direetly
presented to the court in that case, and was fully considered,
and we can see no reason for departing from the conclusion
there reached.

Upon consideration of the facts in the record we tind
as follows:

That the claimant and respondent were, on the 24 day :
October, A. D. 1935, operating under the provisions of the
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Weonrkmen's Compensation Act; that on said date the elnimant
~u~tained aceidental injuries which arose out of and in the
course of his emplovment; that notice of said aceident was
viven to said respondent and celnim for compensation on ac-
count thereof wag made within the time required by the pro-
visions of the Compensation Aet,

That the earnings of the clnimant during the vear next
prreceding the injury were $640.00; and that his average
weekly wage was $12.30.

That the claimant at the time of the injury in question
was twentyv-six vears of age and had one child under the nge
of sixteen years.

That the necessary first aid, medical, surgical and hos-
pital services were provided by the respondent.

That the clnimant was temporarily totally disabled from
October 2d, 1935 to February 7th, 1936, and that he sustained
the permanent loss of thirty-three and one-third per cent of
the use of his right hand.

That under the provisions of Seections 8-B and 8-J-2 of
the Compensation Act, the claimant is entitled to have and
recover from the respondent the sum of $11.00 per week for
the period of eighteen and two-sevenths weeks, that being the
pe-riend of his temporary total incapacity for work.

That under the provisions of Sections 8- and 8-J-2 of
the Compensation Act, the claimant is entitied to have and
vecover from the respondent the sum of $11.00 per week for
a further period of fifty-six and two-thirds weeks, for the
reason that the injuries sustained by him resulted in the
permanent loss of thirty-three and one-third per cent of the
u~c of his right hand.

That the sum of One Hundred Nine Dollars and Seventy-
one Cents ($109.71) has been paid by the respondent to the
claimant to apply on the compensation due him.

That all of the compensation to which the claimant is
ontitled as above set forth has acerued prior to this date.

Ir Is THererore Orverep that an award be entered in
favor of the elaimant for the sum of Seven Hundred Four-
teenn Dollars and Seventy-six Cents ($714.76).

"'his award being made under the provisions of the
Waorkmen’s Compensation Aet for injury to a State em-
plovee, is subject to the provisions of an Act entitied ‘“‘ An Aect
Making an Appropriation to Pay Claims Arising Out of In-
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jurices to State Employvees, and Providing for the Method or
avment Thereot,” approved July 3d, 1937 (Session Laws of
1037, page 83).

In accordance with the provisions of such Aet, this award
i= subject to the approval ot the Governor, and upon such ap-
proval, is payable from the appropriation from the Road
Fund iu the manner provided in such Aet,

(No. 2766——Claimant awarded $304.00.)

JAMES Fisn, Claimant, vs. STATE oF ILLINOIS, Respondent,

Opinion filcd Noercmher 8, 1937,

Perer V. Fazio, for claimant.

Orro KeRNER, Attorney Ueneral; Murray IF. M N, As-
sistant Aftorney Genernl for respondent.

WORKMEN'S COMPENSATION AT—claim  for compensation under - what
miist be shown to oblain mward. 1In order to recover compensition under
Act it is Incumbent upon claimant to show that the injury complained of
was accidental, that it arose out of and in the course of the employment,
and that claimant was engaged in employment which was extra huazardous

in fact. or declared to be under Act.
SaME—same—wchat musl be shown in clalm based on heat exhapstion o

yrestration.  One claiming compensation for injuries atleged to have heen
sustained as the result of heat exhaustion or prostration, must in order 1o
recover, show thal because of his duties, he wns exposed ta a specinl or
pecullar danger from the elements, a danger which was greater than that to
which other persons in the community were subjected,

SAME—when cvidence insufiicicnt to sustain claim biased on heal g
hoizustion or heat prostration—insuficient to show accident arose outl of and i
cenrse of employment, Where the only evidence in claftm buased on heat ex-
haustion or prostration, is that employee stepped out of truck and reniem-
bers nothing thereafter, and that physicinan diagnosed his ailment us hear
exhaustion, which diagnosis does not appear to have been afterward con-
firmed, and nothing appears ns to temperature or weather conditions, ut
time and place of accident, claim cannot be sustained, as evidence is in=uf-
ficient to show fnjury arising out of and {n the course of employment.

SAME--trhen award may be made for permanent partial loss of use of
ley. Where employee within Act sustains injurtes resulting in perman.nt
partial logs of use of leg, award may be made for compensation for snne.
for the time and in the manner provided in the Act.

Mg, Curer Justice Hovnvkricu delivered the opinion of
the court :

FFor some time prior to December 28th, 1934 the claimant
was in the employ of the respondent as a truck driver in the



Fu=m . ~pve or TonaNors, 124

Divicion of Highwavs,  On the Inst mentioned date, while
driving his truck over an ey road, the truck swerved and
crashed into a bridge, and claimant’s right knee gtruck the
hand throttle, whereby he sestained a fracture of the patella.
He was removed to the hospital, and received the necossary
muedical, surgical and hospital eare and attention af the ex-
pense of the respondent.

On May 15th, 1935 claimaut returned to work for the
re~pondent ag a laborer. He was paid compensation for his
temporary total disability from the date of the injury, to-wit,
December 28th, 1934, to the date he returned 10 work, te-wit,
May 15th, 1935,  All medieal, surgical and hospital bilk in-
curred on account of the injury., amounting to the sun of
=068.50, were also paid by the respondent.

(‘laimant eontends that as the result of said injury he has
<nstained a partial permanent disability, as well as a perma-
neent pariial loss of the use of the right leg, and asks forcom-
pensation for such partial permanent disability whder Section
R-1) of the Compensation Aet, or, in the alternative, for the
~pecifie loss under Section 8-F, of such Act.

Claimant returned to work for the respondent as n
laborer on May 16th, 1936, and claims to have sustained an-
other injury on July 11th, 19356. The evidence as to an acci-
Jdental injury arising out of the elaimant’s employment on the
In~t mentioned date is not at all convingcing. No one testified
with reference to the conditions existing at the time of the
accident, except the claimant, He stated that he commmeced
work at 8:00 A. M., and went out on a trudk’ with a driver by
the name of Quinm, to patrol a section of the llighwa,v and sce
it everything was all right; that thiere was a yashout at a
¢o-rtain point on the highway, and they drove to another point
ror the purpose of obtaining some pieces of conérete o fill
-uch washout; that at about 9:30 the truck stopped and he
wot out. After that he remembers nothing as to what hap-
pened to him,  The driver of the truck was not called as «
witness, and his absonce is not accounted for.

Claimant was taken to a doctor by the truck driver, and
was Iater taken to Qak Park Hospital, and afterwards to
Mother Cabrini Hospital in Chicago. o was examined the
sume day by Dr., Carmen Joseph Pintozzi who found him ap-
parently unconscious, and who made a tentative diagnosis of
heat exhaustion. Apparently he was treated for that eondi-
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tion, but there s vothing in the record to indieate whether the
stubsequent covelopments confirmed the tentative dingnosis,
Several spual punetures were performed and a microscopic
cexaminatin was made. Claimant continued under the treat-
ment of Ore Pintozzi until July 20th, 1935 when he was dlis-
chargec. The doctor testitied 1 believe a man should follow
o sedetary life for sone period immedintely after this condi-
tion:" nlso that it would be approximately two months after
his discharge before claimant would he in proper condition
1o follow any {ype of real work, in order to avoid a recur-
rence, but that within a period o thirty or forty davs after
his discharge, he should be able to perform the character of
work he was performing at the time of the hearing herein.
At the time of the hearing claimant was cmployed by the
Sunkist Pie Company, mixing whipped eream, the duties of
whica employment did not require any heavy work.

As 1o the aceident and injury of December 28th, 149834, it
appears tha: the elaimant has Leen paid compensation for his
temporary total disnbility, avt that all medieal, surgical and
hospital Mils Lave been paid s respondent. T'he only gues.
tion renaining for consideration as to such aceident, s
whether elaimant is entitled te compensation for permancent
partial disability or for speeitic loss of the use of the right
lege, or both,

Section 8-IS of the Compensation Aet provides in part as
follows:

“For injurfes In the following = ::lule, the employee shall receive com-
pensation for the period of tempoiary total incapacity for work resulting
from such injury, In accordance witl: the provisions of parmgraphs (a) and
'ty of this sectie:. for a perlod no: to oxeeed sixty-four weeks, and shall
receive tn additon therelo compensatton for a further perfod subjlect 1o
limitations asg .0 amotints as in this section provided, for the specific loss

herein mentimed, as follows, but shall not receive uny compensiution for
such injuris under any other provis‘on of this Act.”

Anong the specifie disabilities therein mentioned are the
following, to-wit:

«“315. For the loss of & leg, or the permanent and complete loss of its

use, flity percentum of the averase weekly wage during one hundred and

ninety weeks.”

~17. For the permanent partial loss of use of 4 member * * 2 fifyy
percentum of the average weekly wage during that proportion of the numn-
ber of weeks in the foregoing schedule provided for the loss nf such member
s« + o which the partinl losa of use thereof dars to the toral loss of use

o such membeyr ¢ & ¢
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Feomn the foregoing provisions of the Compensation Act,
it appears that where the claimant is entitled to compensa-
tion for injuries resulting in any of the specifie losses men-
tioned in Section 8-E, he is not entitled to compensation for
such ipjuries under any other provisions of the Act, Conse-
quently the claimant is entitled to compensation for such
perinanent partial loss of the use of his right leg as is shown
by the evidence, but is not entitled to compensation for any
other partial permanent disability.

The evidence digeloses that there is a limitation of flexion
of the right knee of from thirty to forty-five per cent, but no
limitation of extension. In our judgment such limitation of
Hexion, together with a certanin amount of crepitation, as
shown by the evidence, constitutes the permanent loss of ten
per cent of the use of claimant’s right leg.

As to the injury of July 11th, 1935, there is no evidence
in the record whieh justifies an award. It is encumbent upon
the claimant to prove not only that he sustained an accidental
injury which arose in the course of his employment, but also
that such injury arose out of the employment. The evidence
in the record shows merely that the elaimant was riding in an
automobile truck in the course of his duties, from 8:00 to 9:30
A. M. ; that the truck stopped and he stepped out of it; that
he remembhers nothing thereafter with reference to his in-
jury; that he wase taken to a doctor, later to a hospital; that
he apparently was unconseious when he was examined by the
doctor who diagnosed his case as heat exhaustion. There is
nothing in the evidence to indicate whether the doctor’s ding-
nogis was thereafter confirmed. The driver of the truck, who
was with the claimant at the time of the accident, did not
testify, and his absence is not explained. There is no evi-
Jence in the record as to the temperature or weather condi-
tions at the time and place of the accident.

The question as to whether heat prostration constitutes
an accidental injury avising out of the employce’s employ-
ment, was considered by our Supreme Court in the case of
City of Joliet vs. Ind. Com., 291 Tll. 656. In that case the
court held that under the facts there in evidence, the employee
sustained an accidental injury which arose out of and in the
course of his employment. Tn considering the question the
court, on page 558, said:
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“The heatstroke oceutied e the course of the employiment, and there
was ey tdenee trom swheh the cannission snight reasonably conchinde that i
dlose oit of the employiment The tuan wWas ovejcatne by the heat.  In his
cmployment, nd because of 1t e wis eaposed to a degree of hieat beyond
the opdinary tempeature of the day.”

The case of Consuneers Co, va, Ind, Come,, 3248 T 152, 1n-
volved the question as to whether injuries resulting from tfrost
hite constituted accidental injuries arising out of the employ-
ment. The injuries in that ease resulted from weather con-
ditions which were the direet opposite of thosxe in the Uity of
Joliet case; but the legal principles involved are the same in
each case. 1n its consideration of such prineiples, the Su-
prem:. Court, on page 153, said:

*The question in dispute {8 whether the injuries suffered by defendant
in error arose out of his employment. Injuries resulting from exposure o
weather conditions, such as heat, cold, ice, snow nr lightning, are generally
clussed ns risks to which the general public is exposed and not within the
purview of Workmen's Compensation Acts, although the injured person. at
the timie he recefved his injury, may have been performing duaties incident
to and in the course of his employment. ‘I'he rule is generally recognized,
however, that If an employee, becnuse of his duties, Is exposed to o special
or peculinr danger from the elements.—a danger that Iz greater than that
to which other persons in the community are subjected,—-and an unex-
pected fnjury is sustained by reason of the elements, the injury constitutes
ap accident ariging out of and In the course of the employment within the
meaning of Workmen's Compensation Acts. If the charncter of the employ-
ment §8 such as to intensify the risks that arise from extraordiniry naturad
causes, an accldent under such circumstances s one arising out of the en-
pleyvment. The causative danger must be peculiar to the work and not com-
m«n to the neighborhood. It must be incidental to the character of the
husiness and not independent of the relation of master and servant. If the
accident, under the circumstances of the employment, was merely a con-
sequence of the severity of the elements, to which persons in the loeality,
whether so employed or not, were cquunlly exposed, it Is not compengihle.”

It is not every ease of heat exhaustion or prostration that
constitutes an accidental injury arising out of the cmploy-
ment. If the employee is subhjected only to sneh conditions
as other people in the same community, it cannot be suid that
the injury arose out of the employvment, as in such case, the
conditions eausing the injury cannot be said to originate in
such employment.

The evidence in the vecord furnishes no basis for a find
ing that the injury sustained by the claimant arose out of his
cmployment, and consequently we have no authority to ailow

[} Nl

an award for the injuries sustained on July 11th, 1935,



11z Crry of Quasey. v Moesicsean Conronarion
~1are or [hnisors,

“Where a francidse tan s ertoneosly assessed and no objeetion i made
thereto and o request bs made 1oy g heartng thereon in necordanee wih the
sratnbe, aned che tas s panl. such payment constitutes o voluntiony  pacy et
witlon theopid meaning of thove words”

C'lamant herein minle no objection to the tax nssessed
acain Uit and made no request for a hearing therceon, paid the
|;I|_\; \.lllllll.‘ll‘“_\' llllll witheat ])l'“ll'-“l ;||u| “'i[]] 1) ]'ul] l\'ll“\\'ll'l]'_‘,’('
of Toth its tauthorized?” and tissued®” capital stock,  We
arc compelled to hold that under the provisions of the
<t.tute and the decisions of our courts apon the question of
vdduntary payments, claimant is not entitled to a refund,

The award is therefore denied and the elaim dismissed,

(No, 1880 _Clajm denied.)

Cooor Quiney, A Moesicrrar Cogronarion, Fre,, Clanmant, e« Seaen
or luisors, Respondent,

Optan filvd Novewmber 8, 1037,
Jaaxes I’ NiewLsox, for claimant.

Orro Kersen, Attorney General: Jous Kassenraax,
Assistant Attorney General, for respondent.
NiGriGENCE—respmideal  supe rior—doctrine of, nol apphicable ta Stale

The Rtate is never linble for the negligence of its officers, servants or auents
i the performance of governmental functions, the doctrine of respondeat

=.erior not befng applicable to it

ILIINOIS NATIONAL GUARD—Mainfenagnee of Armory of, governmental fuee-
t:on claim for personal injury due tao negligent construction and wointenance
~f must be denied.  In the construction and maintenance of [Hinois National
Guard Armories the State exercizes gpovernmental functions, and is not liable
for damages for personal injuries or damages to property, due to the noeglj-
gence of its officers, servants or agents in such construction or muintenuance.

Mu. Justice Yaxtis delivered the opinion of the court:

On April 5, 1931 and for many yvears prior thereto, the
State of Illinois was the owner of a property located on the
South side of Jersey Street in the City of Quiney, on which
was located an Armory Building, built and maintained by the
State. On the night of said date one Marguerite Golden was
walking along the sidewalk that abutted said Armory Build-
ing, Complainant represents that there was a basement be-
neath such sidewalk of a depth of ten (10} feet, and that there
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making 1t s~ liable, and where there = o statute affordinge & remedy to poeg -
=ons sufferine loss of property throngh acts of saech inntes, such statute
must be =tnetly complied with, o aon award must be denicd,

Mue, Craer Jesnce Hovvergicn deliverad the opinton of
the court :

The complaint hercin alleges that on the 1T4th day of
February, A DL 1934, the elaimant was the owner of eortain
voods and chattels valued at $130.70, which he then kept in
a certain building located at 105-110 North Galena Avenue
in the City of Dixons that on =aid date said goods and chat-
tels were taken from said building without the knowledge or
consent of the clatmant; that the elaimant 1s formed and
believes that =aid goods and ehattels were taken by certain
immates of the Dixon State Hospital, who had escaped from
<teh institution on that day.

Claimant seeks an award for the value of such goods and
chattels, and bases his right of recovery upon the provisions
of an Aet of the General Assembly entitled, ““An Net Cuan-
cerning Damages Caused by Kseaped Inmates of Charitable
Institutions over which the State has Control,’’ approved
June 21st, 1935, (State Bar Assn. Revised Statutes, 1937,
Chapter 23, Par. 372-A) which said Aet provides as follows:

“Whenever a clalm is flled with the Department of Public Welfure for
payment of damages to property, ar for daumages resulting from property
being stolen, heretofure or herealter caused by an inmate who has escaped
from a charitable institution over which the Stute of Illinols has eontrol
while he was at liberty after his escape, the Department of Public Welfine
shall conduct an jnvestigation to determine the cause, nuture and extent of
the damuages Inflicted and If it be found after investigation that the damage
was eaused by one who had been an inmate of such institution and had
escaped, the sald Depnrtiment muy recommend to the Court of Claims that
an award be made to the injured party, and the Court of Claims shall hie
power to hear and determine such clatms."

The Atorney General has mmoved to dismiss the ease, and
the eause now comes on for hearing upon such motion.

If the elaimant has any right to an award, it must arise
by virtue of the s<tatute above quoted, as we have heretotore
held that there ix no linbility on the part of the State nnder
the faets set forth in the complaint, in the absence of a statute
imposing such linbility, Baugs vs, State, 8 C. (', R. H0S.

Claimant s right to an award being based upon the pro-
visions: of the aforemoentioned statute, ho must bring himself
within the provisions of sueli statute,
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As we view the madter, the statute contemplidos the filing
of it elaim in the first in~tance with the Departmont of Pab-
L Welfare, and an investization by said Deparvtiment.  1If,
a~ the result of such investigation, the Departinont fingls that
the damage was caused by an escaped irsate of a charjtpble
in~titution over which the State had control, and whito guid
imnute was at liberty after his escape, thse I)cpurtmcm may,
but i~ not required to, recommend to this court that an award
he made to the injured party. Upon such recommendation
beingre ade, and not until then, has this court any jurisdie-
tion to consider the matter.

i'rom the eomplaint herein it appears thay the elaimmt
filed his elaim in this court on October 29th, 1933, and at L
satne time requested the Department of l.’uhllr: Welfare w,
conduet an investigation and make its recommendation
this court.

There is nothing in the complaint or in the record to
show that any investigation has been made by the Depart-
ment of Public Welfare, or that any reccommendation has heen
made by such Department.

For aught we know, if and when such investigation is
mude, the Department of Public Welfare may find that the
damange was not caused by an escaped inmate: or for other
rea~ons it may recommend the disallowance of the elnim:
or it may make no recommendation whatsoever;—in any of
which events we have no authority to allow an award.

The statutory requirements are preliminary and prereg-
ui~ite to the filing of a claim in this court, and we have no
authority to entertain or consider a elaim of this character
until such requirements have been complied with.

The complaint in this case has been filed prematurely,
and therefore the motion of the Attorney General to dismiss

inust be sustained.
Motion to dismiss allowed. Case dismissed.

(No., 3019—Claimant awarded $4,450.00.)
IPAtrLiNE EMBREE, Claimant, vs. STATE oF ILLINOIS, Respoudent.
Opinion Aled Norcemuer 9, 1037.
Griesme, Burke & GrLiLespie, for claimant.

Orro Kerxgr, Attorney General; Gresxy . Trevor, As-
sistant Attorney General, for respondent.
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WoRKMEUNS CoallE Ssallos g tgerry sustagined wwhke violating orde s
ep getes aef o o ploie s arkew reabld Lo oeopipensation for o nol Lareed by Wheaoo
cnplod ve, hichway maintonatice police  ofticer, sustained accidental o
Juries, teadltine oo his death, whitle driving o State automobile, in the pege
torinane o s duties, and at the time permitted o civilinn to ride with
hing, s vielation of the rates ad orders of his superjors, the Police Durean.
he . Nt merely by such yvicltion, put himself omt of the sphere of his
empiyment, so thint it could be ~ud that he was not neting in the cowrse
of 1+, but he s only guailty of neghzence in such violation, and o clnim for

conpensanon by his dependents will not he barveed.,

Kavt -—echen auward for conce usation for death mapy e wmade guder,
wnere @t appears that employee of State sustains aceidental injurtes result-
g In s death, arising out of and in the emnrse of his employment, while
.agaged in extra-hazardous employment, an award for compensation may
he miade to those entitled, in accordance with Act, upon complianee with

rem:~ thereof.
Mu., Ciier Justice Hovvkrien delivered the opinion of
{he court

From Deceember 1Gth, 1935 {o October 1Hth, 1936, Ray
F'mbree was in the employ of the State of [llinois, Depart-
ment of Public Works and Buildings, Division of Iighways,
as a highway maintenance police officer.

On October 14th, 1306 said Ray Fmbree was directed hy
his superior oflicer to carry certain papers to Chieago in n
State car which was assigned to him for that purpose. Ie
lef't Springfield at 6:00 PP. M, on that day, delivered the papers
in Chicago, and started on his return trip, traveling on U. S,
Route 66, which at that time was the most dircet route from
Chicago to Springfield. About 2:15 A, M. on October 15th,
1936, at a point on saildl Route 66 between Lexington and
Towanda, the ear then being driven by said Ray [Kmbree col-
lidel with a truck owned and driven by Arthar J. Gisinger
of Cigeo, 1llinoig, whereby caid IKmbree sustained injurices
which resulted in his death on the same day.

Said Ray Fmbree was thirty-five years of age ot the
time of his death and left him surviving the clanimant, his
widow, and Betty Jean [mbree, his daughter, who was born
June 29th, 1923,

No compensation has been paid by the respondent, and
the only objection urged to the allowance of an award arises
from the faet that said Ray lmbree on said frip to Chicavo
and return was necompanied by an employee of the Sceretary
of State, in violation of a rule of the Burcau of Police to the
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cffect that no civilian shall be transported in a police ecar
except on offivial business or in line of duty.

{U'nder cevtain eireamstances and conditions, the viola-
tion of rules or orders may har a recovery under the Work-
men’s Compensation Act.  In order to bar such recovery,
however, it is necessary that the violation of the rules or
orders he of such nature as to take the employee outside the
sphere of his employment.

In the case of Republie Iron and Steel Co. vs. Ind, Com.,
302 [, 401, the Supreme Court in considering a similar ques-
tion, said (page 406) :

“The rule is, that where the violation of a rule or order of the employer
tukes the employee entirely out of the sphere of his employment and he js
injured while violating such rule or order jt cannot be then said that the
accident arose out of the employment, and in such case no compenaation
can be recovered. If, however, in violating such a rule or order the om-
plodyee does not put himself out of the sphere of his employment, so thut

it mad be safd that he {8 not acting in the course of it, he I8 only gulity of
negheance tn violating such rule or order and recovery is not thereby

bt redf ™

The rule there laid down has been followed in numerous
case= ginee that time. Applyving the same to the facts in this
case, we find nothing in the violation of the rule or order of
the Bureau of Police which bars the claimant from recovery.

Upon a consideration of the record herein, the court
finds as follows:

I. That said Ray Embree and the respondent were, on
the 14th day of QOotober, A. 1. 1936, operating under the pro-
visions of the Workmen’s Compensation Act; that on said
date said Ray Embrec sustained accidental injuries which
arose out of and in the course of his emplovment, and which
resnlted in his death on the sume day; that notice of said
nccident was given to said respondent, and claim for com-
pensation made within the time required by the provisions
of such Aect; that the earnings of sanid Rav ISmbree during
the yvear next preceding the injury were $1,737.50, and his
averngo weckly wage was £33.41; that the necessary first aid,
medical, surgical and hospital services were provided by the
respondent ; that said Ray Embree left him surviving Pauline
Imbree, his widow, and: Betty Joan FEmbree, his daughter,
both of whom were totally dependent upon the carnings of
saild Ray Fmbreo for their support and maintenance; that
said Betty Jean Embree was born June 29th, 1923, and there-
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fore was thirteen yeavs of awe at the time of the death of her
rather as atoresaid,

That under the provisions of Seetion 7-A and 7-1-3 of
the Workmen's Compensation Aet, the amount of compensa-
tion to be paid by the respondent on account of the death of
sudd Ray Fmbree is $4450.005 subjeet, however, to reduction
when said Betty Jean FEmbree arrvives at the age of cighteen
years, to-wit, June 23d, 1941, provided she is then physically
and mentally competents in accordance with the provisions
of Section 7-A of the Compensation Aect; that said compensa-
tion is payable in weekly installments of $15.00 cach com-
meuncing on Qctober 15th, 1936.

That the share of such compensation which otherwise
would be payable to said Betty Jean lSmbree, should be paid
to her mother, Pauline [imbree, for the support of said child.

That said Pauline Iimbree is now enfitled to have and
receive from the respondent the sum of Kight ITundred Forty
Dollars ($840.00), being the amount of compensation which
has acerued from October 16th, 1936 to Novemher 12th, 1937,

It Is T'nererore Orveren that the share of such com-
pensation which otherwise would be pavable to said Betty
Jean kmbree shall be paid to her mother, Paunline INmbree,
for the support of said Betty Jean IKmbreec.

It Is Furtaer OnrbeEren that an award be entered herein
in favor of the claimant, Pauline Fmbree, for the sum of
Forty-four Hundred TIifty Dollars ($4,450.00) ;—subject,
however, to reduction when said Betty Jean IKmbree arvrives
at the age of cighteen years, to-wit, June 23d, 1941, provided
she is then physically and mentally competent ;—in accord-
ance with the provisions of Section 7-A of the Compensation
Act.

It Is Fuwraer Onoekep that such award be pavable as
follows: the sum of Eight 1lundred Forty Dollars ($840.00),
being the amount of compensation which has acerued from
October 16th, 1936 to November 12th, 1937, shall be paid
forthwith. The balance of such compensation shall be payv-
able in weekly installmentis of Fifteen Dollars ($15.00) com-
mencing November 19th, 1037,

It Is Furtner Ouworren that this cause be continued un-
til the first session thercof to be held after said Betty Jean
Embree arrives at the age of eighteen years, to-wit, June 234,
1941, for the entry of sueh further orders with reference to



Jons<ton o, Sevin o Troaisols, 133

"he arnount of the aforementioned award, or the yeduetion
thereot, as may be in accordance with the pl'(n'iainna of the
Workmen’s Compensation Act; ausd 2ot in the meantime,
compensistion be paid by the l'vnpnlular as hereinbefore pro-
vided.

The foregoing award humg' made uzsder the provisiong of
the Workmen's Comper-ation Act for the death of o State
cipioyee, is subject to the provisions of an Aet entitled “An
Act Making an Appropriation to Pay Claims Arising Ou or
Injuries to State Fmployees, and Pruvldmg for the Metiod
of Pavment Thereof,’’ approved July 3d, 1937 (Session Liws
of l‘”(, page 83).

In accordauce with the provisions of such Aet, this awird
ix subject to the approval of the Governor, and apon suchap.
pruval, is payable from the nppropnat;on from, u,e Road

I'und in the manner provided in such Act.

(No. 2482--Claim denied.)
Ien JouxrroN, Claimant, vs. STATE OF ILLINOIS, Kespondest,
Opinfon flled November 0, [037.

Jous ), Cowan, for claimant, .

Orro Kenxer, Attorney (Jeneral; Guenn A, Torvon, As-
sistant Attorney General, for respondent.

WoRK MEN"S COMPENSATION ACT—iNjuries from exposurc tn <lements-—
whit must be shown in order to constitute accident arvising «ut «of and n
conrse of employment, under. One claiming compensation for injuries
alleged to have been nustained as the result of a sun stroke, must ia order
to recover, show that because of his duties, he was exposed to a special
or peculiar danger from the élements, a danger which was greater than that
which nther persons in the community were subjected,

Sasti-—cluim  for compensation under—fatlvre to show rarnings  or
atility 1o carm after accident—no basis on whick (o compute award. Where
claimant fafis to produce any evidence of amount of earnings, or as to his
ability tn earn after acgident, there is nothing from which cowt comld
compute amount of award’ lt claimant were entitled thereto,

Mg, Cuiey Jusnon I:Ionm-:mcu delivered the opinion of
the court:
On May 19th, 1934, and for one or two days prior thereto,

the elaimant, Ted Johnaton, was employed by the State of
[tlinois as a laborer i the Division of Thghwavs, nnd wan
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working or S0oB L R—ome Naoo 146 near Grant<bure, 1l
worked nie hours o dav, aud was paid forty cents per hoyr,
On cadd Pth day of Max, 1934, abont two o clock I’. N\,
while agnged in unloading vosts from a truck. the elaimant
apparently collapsed, and claims 10 have received o sunstroke
opr L.eat stroke,  He was illl!m't“:ltvl.\' taken to the ofliee of
Do Lo dackson at Vienna, Hlinois, and at that time had i
temperature of 106%, and was in o semi-conseioys condition.
Dr. Jackson continued to treat him for sevoral davs, and
claimant was contined to his bed For two weeks nfter the neci-
dent.  After two weeks hie wax able to be up and aroumnd,

Claimant contends that he is wholly permancitiy dis.-
abled. but the reeord shows that he worked for o number of
Gitferent employors for short intervals aftor May 19th, 1934 ;
also that v was on police duty for the City of Vienna from
October :0th, 1934 to Jamuary op February, 1936 also thal
he worled for other employers, including the Divisjon of
Highvays, for short periods after he left (he police forece,
The record algo shows that he sustained a heat sfroke in 103
while in the employ of the Jaickes Construetion C'ompany.

Counsel geems to have taken it for granfed that elnimant
suffered a heat stroke, but the evidence on that question is far
fzom satisfactory,

The question as to whether a heat stroke congtitutod an
accidental injury arising out of and in the course of the em-
ployment, was considered by onr Supreme Court in the ease
of City of Joliet vs. Ind. Com., 291 11, 536. In that case the
court said (p. 558):

“The heatstroke occurred in the course of the employment, and there
waus evidence [rom which the commission might reasonably conclude that

it srose out of the cmployment. ‘The man was overcome by the heat. in
his employment, and because of it, he was exposed to a depree of e

beyond the ordinary temperature of the day.”

The court there held that under the facts there in evidene,
the heat stroke constituted an aecidental injunry which aroso
ot of and in the course of the employment.

In the case of Consuniers o, vs, Lind, C'om., 324 11, 152,
the employee suffered injuries as the vesult of frost bite, qm
confended that such injurics arose out of and in the couree of
his cmployment.  The underlving principles of law are 1h..
same. whether the injuries result from eXposure {o excessiv.
heat or from exposure {o excessive eold. Tn {he Consumers
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Co.vase 1the question was carefully considered and the auth-
orities reviewed.,  In arriving at its conclusions, the court
there said (page 155):

“Fhe quention in dispute js whether the injuries suffered by defendunt
in error grose out of his employment.  Injuries resultlng from exposure to
weather conditions, such as heat, cold, ice, snow or lightning, are generally
clursed ax rigsks to which the general public is exposed and not within the
pusview of workmen’s compensation Acts, although the injured person,
at the time he received hia injury, may have been performing duties in-
cident to and in the course of hisa employment. The rule is generally recog-
nized, however, that if an employee, because of his duties, is exposed to a
«pecial or peculfar danger from the elements.—a danger that is greater
than that to which other persons in the community are subjected,—and an
unexpected fnjury is sustained by reason of the elements, the Injury con-
stitutes an accident arising out of and In the course of the employment
within the meaning of workmen’s compensation Acts. If the character of
the employment Is such as to Intensify the risks that arise from extraor-
Jdinary natural causes, an accident under such eircumstances is one urixing
out of the employment. The causative danger must be peculinyr to the work
aud not common to the neighborhood. It must be incidentn!l to the char-
acter of the business and not independent of the relation of master and
rervant. If the accident, under the circumstances of the employment, was
merely a conseguence of the severity of the elements, to which persons in
the locality, whether so employed or not, were equally exposed, it i8 not
compensable.”

Under the rule laid down in the Consumers Company
case, it devolves upon the claimant to prove that because of
his duties, he was exposed to a special or peculiar dangoer
from the elements, a danger which was greater than that to
which other persons in the community are subjected.

The only evidence in the record regarding climatic con-
ditions was that it was awful hot, about 98° or 100°. There
i~ nothing in the record to show just where the claimant was
working, or to show conditions at the place of work, or 1o
~how that it was any hotter where he was working, than it
was in any other place in that community. Under the evi-
dence in the record, claimant has not established the fact that

he sustained an accidental injury which arose out of his em-

ployment.

Fiven if he had established the fact of an accidental in-
jury arising out of and in the course of his employment, he
still has failed to establish his right to an award under the
terms and provisions of the Workmen’s Compensation Aect

for any permanent disability.
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Undonbted!y he was temporarily totally disabled for some
period of time, but aside from the two weeks during which
Le was contined to his bed, the perviod of sueh disability does
not appear in the evidence.  He makes no claim for a specitice
losg, but does elnim that he is fotally and permanently dis
abled.  Such elaim, however, is not supported by the evi
dence, 1 there is any permanent disability, it is a permanent
partial disability.

Secction 8-D of the Compensation Aet provides that in

ease of permanent partial disability the claimant shall **re-
ceive compensation subjeet to the limitations as to fime and
maximum amounts fixed in paragraphs B and I of this see-
tion, equal to fifty percentum of the difference befween the
average amount which he carned before the accident and the
average amount which he is earning or is able to earn in
some suitable emplovment or husiness after the aceident.?’
As the record now stands, there is no evidence as to
clanimant’s earnings or his ability to earn affer the accident,
and consequently there is nothing from which the amount of
an award for any permanent disability could be eompufed,

if elaimant were entitled thereto.
Award denied.  Under the provisions of See. 19-B of the

Compensation Act, petition for review may be filed within 15
days.

(No. 2247—Claim dentled.)

JoMyeree Lewis, Claimant, e« Rrare or Tunivors, Respondent.
Opinion pilrd Norember 8, 1937,

Claimant, pro se.

Orro Keexen, Attorney General; Cani, Dtz and Jony
KassErMax, Assistant Attorneys General, for respondent.

Sarary—claim for additional, during rvacation period not arvailed of—
when denird. 'The facts in this case are similar to those in Tripp vs. State,
Case No. 2248, infra, and the decialon in that case is controlling herein.

Mg. Jusrtick Yanmis delivered the opinion of the court:

Claimant herein recites that she was relieved from duty
ar an employce in the Military and Navy Depariment, npon
sne-half dayv’s notice, and that having been so rvelieved she
did not roceive pay for two weeks’ time which would have
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constitited her annual vacation period: that the reason for
not having received her vacation was the fact thay ¢ ywopk
taken care of by Colonel S, G, "Uripp, for whom ¢lnimant
worked, was such that neither he nor ghe could foa-.. gn
clnimant was not permitted to take her vaeation yyyless
'olonel Tripp also deeided to leave.”’

A motion to dismiss the claim has beer filed by the A4
torney General for the reason that the claim upon its e
f{acs not recite a legal basis upon which an award could y,

masde.
This is a similar claim to that of Stephen O, Tripp vs,

~State, No. 2248, decided at this term, and the reasons therein
~tated for a dismissal of the claim, apply in this matter. The
maotion of the Attorney General is allowed and the elaim lis-

missed,

(No. 2248—Claim denied.)
~teeres O, Triee, Claimant, v« STATE 0F ILLINOI-. Respondent.
Opinion flled November D, 1937.

Claimant, pro se.

Orro Kerxer, Attorney General; Cant Disrz axp Jonwn
KaisserMaN, Assistant Attorneys (enoral, for respondent.

SaraBv—claim for additional, during vacation peried ant availed of-—
1wk n denicd. Employee of State Military Depariment nct entitled to addi-
tional salary for services rendered during alleged vacation period not availed
of by him, as a vacation is a personal privilege that can be waived, and
especially when jt does not appear that claimant ever requested a vacation
or that vacation was denled him.

CiviL ApMixisTRATIVE Covr—8ection 22 of, not applicabte to cmployecs of
Mintary Department of State. Sectfon 22 of Civil Administrative Code, pro-
viding that each of the employees of the several State departments shall
be entitled during each calendar year to fourieen days leave of absence
with fuli pay, does not apply to employees of Military Department of State.

Mgr. Joestice YanTis delivered the opinion of the court:

Claimant was formerly an Assgistant Quarter Master Gen-
eral in the Military and Naval Department of the State of
Illinois., and herein makes claim for Two Hundred Iight
(»203.00) Dollars, representing one-half month’s  salary
elaimed to be due for the period of two weeks for a vacation
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yoriod darigg the year 18210380 1o which plaintiff elaims he
was entitl o o his elanm he avers that he did pot reecive a
vacatiopduring said period due to the fact that his work at
that tine was such that his absence from the office was not
praet’ ‘nble: that havine been entitled to o vaeation which he
dicd ot receive he s entitled to an additional two weeks? pay.

Phe Attorney General has filed g motion to dismiss the
elpm as it fails to state any legal cause of action acainst the
Qate.
The Civil Administraiive Code contains the following
provision, upon which claimant relies, i. ¢.:

“trach employee in the reveral Departiments shall be entitled during

each calendar yenr to fourteen dads leave of pbsence with full pay.”
~Nee, 22, Civil Admiwistrative Cade,

We do not believe that the Civil Administrative Code is
spplicable to the Military Depavtment, and even if it were so
;onstrued, elaimant herein would not have an allowable de-
mand on the facts stated. Tu the ease of Sanitary Dist. of
Chicago vs. Burke, 88 Tl App. 196, a laborer had worked
overtime and sought additional pay therefor. ‘I'he court there
held that, ““The mere fact that the employee has voluntarily
worked more than eight hours a day does not of itself author-
iz n demand for extra compensation, unless it should also
appear that extra compensation was agreed upon or was
reasonably within the contemplation of the parties at the
time. "’

In Crooker vs, Sturgis, 175 N. Y. 158 in passing upon a
demand for additional pay because of a vacation period which
had not been availed of by the plaintiff, the court held, ‘¢ A
vacations is a personal privilewo that can he waived.”’

Tt does nof appear in the complaint herein that any re-
quest for a vacation was ever made by claimant, or such vaca-
tion denied {o him. Tt does appear that his omplm'mvnl hy
the State was terminated upon a summary notiee, hut the com-
plaint fails to show any ground upon which an additional
amount of compensation over the regular wages received by
him, conld now bhe allowed.

The motion of the Aftorney Gieneral to dismiss = eranted
and the claim dismissed.
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Nrarr o leuisors,

(No. 2266—Claim denied.)
BEICh, LLANGENDORE AND COMPANY, A CORPORATION, U8, STATE OF
[LriNor~, Respondent.

Opyrinion filed November 8, 1937,

Sisox T, Svrroxn, for claimant.

Orro  KErRNER, Attorney Ueneral; Joux Kasseramax,
A~sistant Attorney General, for respondent.

FRANCHIRE TAXN——Hd under mistake of bwe—no award for refund can he

reetales Where amount of franchise tax is voluntarily paid under mistake of
law, no award can be made for refund of part, alleged to have been paid in

excess of amount rightfully due.
Mu. Justice YaxnTis delivered the opinion of the court:

Claimant eompany was ineorporated June 16, 1917 with
u capital of Fifteen Thousand ($15,000.00) Dollars. Accord-
ing to the complaint its capital stock was increased on June
27, 1918 to Seventy-five Thousand (%$75,000.00) Dollars.
Claimant alleges {hat of the increased capital stock only one
hundred fifty (150) additional shares were issued and that
the remaining four hundred fifty (450) additional shares were
not issued; that through inadvertence and under a mistake
of Iaw claimant, from May 12, 1927 up to and including the
vear 1932, paid its annual Franchise Tax yearly on the basis
of Seventy-five Thousand ($75,000.00) Dollars instead of
Thirty Thousand ($30,000.00) Dollars; that the first knowl-
edge that elaimant had of its alleged overpavment was in the
month of March, 1933 when it was so informed by its attorney.

Claimant secks a refund for the alleged overpayment of
Twenty-two and 50/100 ($22.50) Dollars for each of the vears
1927 to 1932 both inclusive, making a total of One Hundred
Thirty-five ($135.00) Dollars.

The Attorney (Genecral has filed n motion to dismiss the
claim, for the reason that under the law in force at the time
of the increase in capital stock, all the capital stock was re-
quired to be subscribed before the issuance of a charter or
the approval of an amendment to a charter, and that same
h-came subjeet to the Franchise Tax under the terms of the
Corporation Act of 1919; that such tax was properly assessed
down to such time ase the capital stock might have been re-
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duced; that the declarvation does not show any reduaction in
the ouistanding capital =stock as ever having been o made,
and that the claim should theretfore be dismissed.

A report, dated November 29, 1932, from the Secerotary
of State’s (Mlice, appearing in the Respondent’s Statement,
contains the following -

It appent s that the Company has neyver set up the contention unnl s
Year that all of the stk was not assued.  Appuaently these fees hinve Loeen
paid veluntarily each year, and accepted in good falth by the State”

“Whele the wmount of Franchise Tax Is computed and collected by the
Secretary of =tate in acoondanee with the law, based on information -t
mitted by claimuant, a claim for rebate of o part thereof illezed ta have faen
exceszive on account of ervor in infornudion farpished by claimant wall be
denfed.”

Yates vs, Ropal Tus, Ca,, 200 111, 202,
Standard Oil Cu. v, Rollinger, 337 111, 353. .

Under the Corporation Act effective July 1, 19149, the
entire capital stock of claimant, i, e. Seventy-five Thousand
(%75,000.00) Dollars, beeame subjeet to a tax. ‘There does not
appear to have been any such thing as ““aunthorized’” stock
under that law. It was all “‘issued’’ either actually or in
legal effeet.

The objections made by respondent to a further consid-
cration of the claim are valid, It farther appears from the
declaration that the pavments in question were made by
claimant as a mistake of law. The decisions are numerons
and well recognized that no award will he made upon such
ground. The motion of the Attorney General is allowed and

the elnim dismissed.

{No. 2073—Claim denied.)

NpeErLMax & Compeaxy, Claimant, vs. STaTE oF Trnixors, Respondent.

Opinion flled November O, 1935,

Claimant, pro se.

Otrro Kerxer, Alforney deneral; Jonx IKasseryax,
Assistant Aftorney General, for respondent.

Fraxciise Tax—pitid thorough negligence or inadvertence, wdh o full
Enmrirdge of facls—is voeluntary papment—cannot be recorerad- -failiee o
arail self of remedics—bars qwedard. This case I8 contrelled by the decisions
of the Court of Claims in the cases of Jutler va. State, 9 Conrt of Claims e
ports, 503 and Mricd & Bcll Paper Co. vs. State, 9 Court of Clatms Reports, i1
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M Jesyer Yanrs delivered the opinion of the conger;

(lnimant geeks an award of Twenty and 80’100 ($20.80)
Dollars. The declaration recites that on June 13, 1932 c¢laim-
ant corporation had a total authorized capital stoek of One
Hundred Thousand ($100,000.00) Dollars. Lut that only Joifyy-
cight Thousand Four Hundred (§58,400.40) Dollara of sych
stock had been issued; that claimant, in response to o notjec
from the then Secretary of State, paid a capital stock tax of
Firty ($50.00) Dollars, based upon the authorized capitul
stock, whereas it should have paid only Twenty-nine and
20 100 (%29.20) Dollars, based upon the capital stock ismed
and outstanding.

Where the statement submitted by the tax payver has on-
tained the eorrect figures of existing facts and the Secretry
ot ~tate has made an erroneous computation or certifiqie
based therecon, the court has heretofore made swards in ¢:p-
tain instances. The attention of the court has more recenty
been called fo certain provisions of the General Corporatio
Act of this State, approved June 12, 1919, whereby the payo,
of such corporation tax is accorded definite opportunities ror
a veview. This claim having arisen prior to ize adoption of
the Business Corporation Act, claimant’s rignts must be de-
termined under the provisions of the Corporation Act nx it
then existed.

Scction 12 of such Act provided that between the 1st day
of February and the 15th day of June, the Secretary of State
shall mail a notice in writing to each corporation against
whom such tax is assessed, notifying the corporation of the
amount of the tax assessed against it, and that objections, if
any, to such assessment will be heard by the officer making
such assessment, upon request by the corporation, on a date
not later than the 25th day of June, ete. Under the provi-
sions of such Act the Seccretary of State is given authority to
change or modify such assessment upon such hearing bheing
had. .

The effect of this statute has been considered by the court
in a number of recent cases, among them-—Butler Co. vs.

State, C. of C. No. 2600, and Fried & Bell Paper Co. vs. Slalc,

. of C. No. 2244. As there stated,
“Where an illegal or axcessive tax is paid voluntarily and with a full
knowledge of all the facts {t cannot be recovered.
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“Where a francidse tan s ertoneosly assessed and no objeetion i made
thereto and o request bs made 1oy g heartng thereon in necordanee wih the
sratnbe, aned che tas s panl. such payment constitutes o voluntiony  pacy et
witlon theopid meaning of thove words”

C'lamant herein minle no objection to the tax nssessed
acain Uit and made no request for a hearing therceon, paid the
|;I|_\; \.lllllll.‘ll‘“_\' llllll witheat ])l'“ll'-“l ;||u| “'i[]] 1) ]'ul] l\'ll“\\'ll'l]'_‘,’('
of Toth its tauthorized?” and tissued®” capital stock,  We
arc compelled to hold that under the provisions of the
<t.tute and the decisions of our courts apon the question of
vdduntary payments, claimant is not entitled to a refund,

The award is therefore denied and the elaim dismissed,

(No, 1880 _Clajm denied.)

Cooor Quiney, A Moesicrrar Cogronarion, Fre,, Clanmant, e« Seaen
or luisors, Respondent,

Optan filvd Novewmber 8, 1037,
Jaaxes I’ NiewLsox, for claimant.

Orro Kersen, Attorney General: Jous Kassenraax,
Assistant Attorney General, for respondent.
NiGriGENCE—respmideal  supe rior—doctrine of, nol apphicable ta Stale

The Rtate is never linble for the negligence of its officers, servants or auents
i the performance of governmental functions, the doctrine of respondeat

=.erior not befng applicable to it

ILIINOIS NATIONAL GUARD—Mainfenagnee of Armory of, governmental fuee-
t:on claim for personal injury due tao negligent construction and wointenance
~f must be denied.  In the construction and maintenance of [Hinois National
Guard Armories the State exercizes gpovernmental functions, and is not liable
for damages for personal injuries or damages to property, due to the noeglj-
gence of its officers, servants or agents in such construction or muintenuance.

Mu. Justice Yaxtis delivered the opinion of the court:

On April 5, 1931 and for many yvears prior thereto, the
State of Illinois was the owner of a property located on the
South side of Jersey Street in the City of Quiney, on which
was located an Armory Building, built and maintained by the
State. On the night of said date one Marguerite Golden was
walking along the sidewalk that abutted said Armory Build-
ing, Complainant represents that there was a basement be-
neath such sidewalk of a depth of ten (10} feet, and that there
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wias an iron lid resting on a metal frame in the stdewalk, sneh
opening being thirty (30) inches wide and thirty (30) inches
long, u~cd by the respomdent for the purpose of dumping coal
into the basement of the Avmory Building., Claimant further
represents that the iron lid was improperly constructed, that
it was not securely fastened and that its defective condition
had existed for more than a year prior to the night in ques-
tion und that such condition was known or could have heen
known to respondent, had it exercised reasonable eare in the
maintenance and inspection of such sidewalk.

Marguerite Golden stepped upon the covering of this
opceuning and when it tilted under her weight she was thrown
through the opening into the basement beneath such sidewalk,
sustaining the imjuries complained of, Suit was instituted
against the City of Quiney for Twentyv-five Thousand ($25,-
000.00) Dollars damages, and a settlement was thereafter
agreed upon between Margucerite Golden amd the ity of
Quiney whereby she received One Tlmu‘mnd Fight Hundred
Sixty (#1,860.00) Dollars.

The City of Quincy as claimant now seeks an award from
the State of Illinois for reimbursement of the sum thus ox-
pended, and predieates it claim upon the charge that said
aceident was due to the negligent construetion and main-
tenanee by the State of the coal hole and sidewalk in front
of the Armory Building.

The Attorney Uenceral has filed a motion to dismiss the
claim on the ground that the State could not be held liable for
injuries resulting from the tort actions of its servants or
cmployvees. The question of whether the State should respond
in damages arising through the negligence of its emiployees
has been hefore the court many times. It is a well established
principle of law, supported by the decisions of other courts
ns well as by numerous decisions of this court, that the State
is not liable for the negligence of its officers, sorvants or
agents in the performance of governmental functions.
(Hinchscliff va. State, 2 C. C. R, 159, Petersen vs. State, 8
C.C.R. 9, Parks vs, Northwestern University, 218 T1l. 381 and
Miunecar ve. State Board of Agr. 269 111. 549.)

In the case of Kramer vs. State, 8 C. C. R. 31, claimant
sustained injuries in the office of the Civil Serviece Commission

in the State House by tripping over a piece of heavy linoleum
which had become worn and broken and was projecting up-
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wards from the tloor, Recovery was sought upon the theory
that it was the Jduty of the State to maintain and keep the
Hoor in question in proper and safe condition, An award was
dented for the reason that the State is not liable for the neeh
senee of its oflicers, servants or agents in the performance of
vovernmental funcetions, and the ruling therein stated applies
to the present claim. The Doctrine of RESPONDEAT
SUPERIOR does not apply to the State. The present elaim
i~ baxed direetly upon the alleged negligence of employvees of
the respondent both in the construetion and in the main-
tenanee of the sidewalk in question, and no recovery ean he
allowed therefor. The motion of the Attorney General ix al-
lowed and the claim dismissed,

{No. 2886—Clabhmant awarded $268.15.)

Winniay Breexken, Claimant, rs. STate oF TRLiNors, Respondent,

Opunion filed Norember I, 1933,
Micey & Gosmpe, for ¢laimant.

Orro Kersenr, Atorney Generals Grexx AL Tuevae, s
sistant A ttorney General, for respondent.

WORKMEN'S COMPENSATION Ac r—wrhen wwcard for compensation for e
vicnent parvtial loss of usc of leg may be made under, Where it appears that
ciployee of State sustiins accidental injurles, arising out of and in the
conrse of his cmployment, resulting in permanent partind loss of nse of lewg,
while enunged in extra hazardous employment, an award for compensation
tor same may be made, in accordance with the provisions of the Aet, et
compliance with the terms thereof.

Mz, Cumier Justick Hovnvericen delivered the opinion of
the court:

I“or a short time prior to the 291h day of November,
A DO 1S, the elaimant was employed by the respondent as
a truck driver in the Divivion of Highwave, aned was workine
on a roadside planting projeet on S, B, 1. Route 45 in Saline
County,

On the last mentioned date, while unloading a tree weicls.
ine approximately three nndred pounds, the tree slipped aned
the entire weight theveot fell nwpon the claimant, wherehy jo.
was thrown backwards and sustained injuries to hi< lett Lo
at the knee, e was placed under the enre of e, R 1.



Brienis oo S o heeisons, 115

here of Carbondale who continued to tread him until February
21t 19036, and be returned 1o work on Mareh 4th, 1936, )

Phe ondy evidenee in the record as to elaiman(’s Carnings
wi- to the effect that he was pi.1 ~IXUY eonts per hour for not
1o exeeed cight hours per day, Forty hours per week, or one
hundred thirty hours per month,

He elnims an additional amouunt for temporary togal dis-
ability and also asks for an award tor the permanent partial
lo<s of the use of his left leg.

1t is agreed that at the time of the aceident both japgjes
were working under the provisions of the Compensatior Act;
thut on said date the claimant sustained an accidental innry
whiel arose out of and in the course of his employment; tat
notice of the accident was given and celaim for compensatip
on account thereof was made within the time required by tle
Act; that claimant’s wages were approximately $78.00 pe
mouth; that he had three children under the age of sixteen
vears at the time of the accident; that all medical, surgical
and hospital expenses were paid by the respondent, and that
clnimant was paid $151.66 for temporary total disability.

‘The only questions for determination are whether claim-
ant is entitled to further compensation for temporary total
Jdi~ability; whether he has sustained the permanent partial
lo-g of the use of his left leg; and if so, the extent of such
disability and the amount of cowpensation to be paid
thorefor.

{"pon a consideration of all of tiie evidence, in the record,
we find that as the result of the accident in question, the
claimant was temporarily totally disabled from the date of
the aceident in question fo the $th day of March, A. D, 19236,
toawit, for thirteen und two-sevenths weeks, and that he is
cntitled to compensation therefor at the rate of Thirteen Dol
Iars ($13.00) per week.

We further ind that as the result of the aceident in ques-
tion the elaimant susfained the permanent loss of ten per eent
of the use of his left leg, and that under the provisions of
Soetjions 8-15-17 and 8-J-2 he is entitled to nineteen weeks'
compensation therefor, at the rate of Thirteen Dollars

(%13.00) per week.
\Weo further find that all of the aforementioned compen-

-ation has aceruned at this time,
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The total ammennt dae the elatmant in acceordance with the
Forecoing lindings, i~ Four (handred Nineteen Dollars and
Leventyv-one Cents (1T 0 e has heretolore been piaked
vhe s o One Tundreed Fitty One Dollars and Filty ~ix
Conts A =0LAG o appdy thercon, leaving a balanee due of

Two Thndred Sisty Fight Dollars and Fifteen Cents

(206w 11).
Avard is theretfore hereby entered in favor of the elaim-

ant Hr the s of Two Hundred Sixty Kight Dollars and
Iireren Cents ($2068.10).

Thi~ award being made ander the provisions of the
waokmen's Compens=ation Aet for injuries to a State cmn-
jeey is o subjeet to the provisions of an Aet entitlted “* An
A4 Making an Appropriation 1o Pay Claims Arising Out of
jajuries to State Fanployvees, and Providing for the Method
of P’ayment Thereof,”’ approved July 3rd, 1937 (Session Laws
A 1937, page 83).

In accordance with the provisions of such Aet, this award
is subjecet to the approval of the Governor, and upon such
approval, is pavable from the appropriation fromm the Road
I'und in the manner provided in sueh Aet.

{No. 2097-—-Claim denied.)

I'bTE STANLEY, ADMINISTRATOR OF THE FSTATE oF BiLnie Roe Sras-
LEY. DECEAsED, Claimant, rv. Xrare oF JTurizols, Respondent.

Opinton fited December [, 1T,
3. I.. Dury and Gornox IPraxkiaxn, for claimant,

O1ro Kenser, Attorney Generaly QGrexy A, Trevor, Ax-
sistant Attorney General, for respondent.

Hicnwaxs—maintenanee of, governmental function—nuegligence of e
plopees of Stale (n construction or mdintenanee of—State not liable fo
death of person as resilt of—aweard on grapnds of equity and good conseiens

cannot be wmuade. The facts In this case ave similar to those In larbutt,
Admr, vs. State, No. 2246, supri, and whuat was sald It that cage Is equally

applicable herein.,
M. Justice Laxscort delivered the opinion of the court;
On July 10th, 1935 Pete Stanley, a8 Administrator of th

Iistate of Billic Roe Stanley. decensed, filed his comypiair.:
herein, in which he alleges in substance as follows:



NEANLEY LT AL o STATE oF ThuiNors, 117

1. That prior to and on May 16th, 1935 the respondent
through its Departinent of Public Works and Buildings, was
enwaged in the construction, maintenance and repair of hard-
~arfaced voads, and partienlarly State Highway No, 147 ex-
tendding 1n a0 northerly and southerly direction through the

Villuge of Goreville, in Johnson County.,

2. That on said date and for a long time prior thereto,
respondent permitted an old abandoned well to exist on the
rizht-of-way of said State Highway No. 147, adjacent to the
thickly settled portion of the Village.

3. "That such well was ten (10) or fifteen (135) feet deep
and five (3) or six (6) feet in diameter; that the earth sur-
rounding the well was caving into the same; and that a rotten
and dilapidated barricade:or curb was permitted to stand on
the surface of the earth surrounding the well.

4. That such well was attractive to children of tender
vears, who had long been permitted to congregate and play
in the vieinity of such well.

5. That all of such facts were known to the respondent,

or by the exereise of reasonable care, might have been known
to it.
6. That it was the duty of the respondent to keep and
maintain such highway in good and safe repair and condition,
and free from holes and pitfalls, and to safely barricade said
wells that the respondent earelessly and negligently permitted
snid highway to be and remain in a dangerous and unsafe
condition, and permitted said well to be and remain open and
uncovered and with a dilapidated curb or barricade around
the same.

7. That on the day aforesaid, plalntlff 8 intestato, Billie
Roe Stanley, was an infant of the nge of six (6) years, and
lived close to the aforementioned well.

8. That on said day said child was attracted to such
open, exposed and ungnaulcd well, and while at play about
the same, and as a direct resuit of the negligence of the re-
spondent in maintaining such well on said highway, and the
further negligonce of the respondent in failing to safely gunrd
and enclose the same, said child unavoidably fell into the
wiater which had accumulated in such well and thereby eame
to his death.

9. That the conduet of the respondent as hercinbefore
~1 forth, was wilful and wanton; and that the death of said
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child was not the result of any want of care either on the
part of such child, or on the part of anvone chareed with
his earve,

1, That =aid decendent left him =urviving his father
and mother; that his father, Pete Stanley, was duly appointed
administrator of the estate of said decedent, and as sueh
administrator proscentes this suit, in which he secks to re.
cover the sum of ¥10,000,00 on account of the death of ~aid
decedent.

The Attorney General ias moved to dismiss the ¢ase for
the reason that there is no linbility on the part of the State
under the facets set forth in the complaint.  The elnimant has
moved to strike the respondent's maotion to dismiss,

For the purpose of the motion to dismiss, the allegations
of fact as set forth in the complaint must he taken as (rue,

Claimant basex hisx right to an award on either of the
rollowing grounds, to-wil :

1. Fquity and cood conscience.

2. Notwithstanding the general rule that the rvespond.
ent, in the exoreise of its govermmental funetions, is not tigble
For the carelessness and negligence of its servants and nwents,
vet the State should be held linble where the acts and con-
duet of the servants and agents are wilful or wanton ad there
i~ no contributory negligence on the part of the injured party,

In the ease of Crabtree vs, State, 7 C. C. R. 207, after a
careful consideration of the previous decisions of this court,
we held that the law ereating the Court of Claims did not
create any new liability against the State, nor inerease or
cnlarge any existing linbility; that the Hability of the Suate
i= limited to eases in which tlle State would be linble cither
at law or in equity, if the State were suable; and that unless
the claimant can bring himself within the provisions of n law
riving him the right to an award, he cannot invoke the prin-
ciples of equity and good conseience to secure such an award,

In the case of Titone vs. State, decided at the Januuary
Term, 1937, the question here presented was again raicod.
The nuthorities were again reviewed, additional citations
eiven, nnd the rle laid down in the (“l'ahtroe Case wns re-
aflirmed. Such rule has been applied in thirty (30 cuses
which are reported in Volume 8 of the Court of Claims< R..
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ports. asx well as in numerons other cases sinee decided which
liave not yet heen published.

We have repeatedly held that the State in the construe-
tien and maintenance of its hard-surfaced roads is engaged
in n governmental fuanetion, and that in the exercigse of such
funetions, is not liable for the negligence of its servants and
awgents in the absence of a statute making it so liable; that the
Linbility, if any, rests upon the negligent servant or agent,
and not upon the State.

Counsel for eluimant admit that such is the general rule,
but contend that an exception to the general rule exists in
ca~es where the acts and conduet of the servants and agents
of 1the State are wiltul or wanton, and where there is no con-
tributory negligence on the part of the injured person.

Some years ago such an exception was recognized in sev-
cral cases, but the court in subsequent deeisions has refused
100 follow such rule, and it is no longer recognized by this
conrt.

In the opinion denying a rehearing in the case of George
Iyanktin Garbutt, Admr. vs. State, No, 2246, filed at the
Soptember Term, 1937, the question here under consideration
wag directly before the court, and we there held:

“If the State is not liable for the ordinary negligence of its servants
and agenta, there I8 no principle of law under which it can be held lianble
for the grosg or wanton negligence of such servants and agents, {n the
abwnce of a statute making it so liable. The purported exception has no
bu-14 in law, and {8 no longer recognized by this court.”

The law as laid down in the GQarbutt case was re-affirmed
in the case of Durkicwciecz vs. Stafe, No. 2484, decided at the

same term.
Under the law as above sct forth, there is no liability

on the part of the respondent.

‘I'he departmental report of the Division of IHighways
referred to in claimant’s statement, indicates that the \ell
was to be filled by the contractor, but that the sub-contractor
for personal reasons failed to fill the same. As to whether
there is any liability on the part of the contractor or sub-
contractor, we oxpress no opinion. In any event, there is no
li:ability on the part of the State.

'The motion of the claimant to strike is denied, and the
motion of the Attorney General to dismisg is sustained.

Case dismissed.
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(No. SoTo . Claimunt awarded 2307.60)

Hans Brep~rourn, Clomant, eso Svare o Jeoasors, Respondent,

Opmnion filed Decevmber 1), 3T,

FoanLe . NLo~ter, for elaimant.
Orro Kerser, Attorney General: Grexss A Trievor,
A=sistant Atorney General, for respondent.

WORKMESN'S COMPENSATION ACT—when award may e made wneder,. Where
it clearly appears that employee of State sustatned accldental Injuries, arising
out of und in the course of his employment, while engaged in an  estra
hazardous enterprise, an award for compensation for same may be made, in
accordance with the terms of sald Act, upon complinnce with the terms
thereof,

Mu. Justice Lixscort delivered the opinion of the court:

On the 3d day of September, 1936 the claimant was in
the employ of the respondent as a laborer in the Department
of Public Works and Buildings, Division of Highwayvs, and
was engaged in repaiving a bridge on U. S, Route No. 34,
about tiree miles cast of (ulfport, in Henderson County,
While engaged in the performance of his duaties a heavy
cemert test heam fell on his right hand, crushing the index
finger thereot so badly that it had {o be amputated above the
second joint,

From the stipulation of facts herein, we find as follows:

1. That elaimaut and respondent were, on the 3d day of
September, 1936, operating under the provisions of the Work-
men’s Compensation Aect,

2. 'That on said day the claimant sustained accidental

injuries  which arose out of and in the course of hix
cemplovment,

2. That notice of the aceident was given to said
respondent, and claim for compensation on account thereof
imnade within the time required by the provisions of said Aet,

4. That elaimant was in the employ of respondent for
less than one yvear preceding the accident; that the annnal
carnings of persons of the same class in the same employ.
ment and same location, during the year preceding the aeci-
dent, were Eight Hundred Dollars ($800.00) : and the aver.
age weekly wage was Fifteen Dollnrs and Thivfy-cight Cents

(%15.38).
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. That ¢laimant at the time of the injury was a single

mati.
G, That necessary first aid, medieal, surgical and hos-

pital services have been provided by respondent.

7. That elaimant was temporarily totally disabled from
the date of his injury as aforesaid, to Noveraber 12th, 1936,
auned has been paid in full for such temporary total disability.

8. That claimant has sustained the loss of the index
finger on his right hand.

9. That claimant is therefore entitled to have and re-
ceive from the respondent the sum of Seven Dollars and
Sixty-nine Cents ($7.69) per week for forty (40) weeks, as
provided in Scction Eight (8), Paragraphs 15-2 and -7 of the
Workmen’s Compensation Act, as amended.

10. That all of such compensation has accrued prior to

this date.

Award is therefore entered in favor of the claimant for
the sum of Three Hundred Seven Dollars and Sixty Cents
($307.60).

This award being subject to the provisions of an Aect en-
titled ““An Act Making an Appropriation to Pay Compensa-
tion Claims of State Employees and Providing for the
Mcthod of Payment Thereof,'’ approved July 3d, 1937, (Ses-
sion Laws of 1987, Pago 83), is, by the ferms of such Act,
subject to the approval of the Governor, and upon such ap-
proval is payable from the Road Fund, in the manner pro-

vided by such Aect.

(No. 3071—Claim denied.)

RussNELLI-Rocca, INcorPORATED, Claimant, vs. STaTE oF ITrnivots.
Respondent.

Opinion Aled October 12, 1037.
Rehearing denied December 15, 1937.

WiLrLiaxM JeroMR Caroniarr, for claimant.

Otro KERNER, Attorney General; Munray F.
Axsistant Attorney General, for respondent.

ILnivyois laquon Coxrteol Acr—license fee paid thereunder —claim for
1o tund on ground of inabllity to oblain Federal licenee — when aiwcand  for

d-nied. A claimant who voluntarily, and without protest, and not under
duress or compulsion pays license fee under Liquor Control Act but is unable

Mixeg,
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to wvall itscly of same, on acecunt of anability toe secure Federal THoense s
not entitled to a retund of =~uch payiaent, in the absenee ob g wtatite
authorizing satue.

M Jestice Yax s delivered the opinton of the court:

Claimants, after making application in the usual manner,
obtained from the State of Illinois a license asx a manute-
turer of alcoholie iquors, under the provisions ot the THinois
Liquer Control Aet, Chapter 43, [Hinoig State Bar Sudutes,
1935, Such license was issued on the 20th day of Aneust,
1034, and elanimants paid the required fee of Five Hundred
(%500,00) Dollars therefor.

Clahmants now seck a refund of such license fee, cliiminegs
that they never were able to avail themselves of the privileses
vranted by such license, due to the faet that they were sub-e
quently unable to obtain a further license from the Federal
Liquor Control Commission, and were therefore unable to
engage in the business for which they had obtained the lli-
nois permit. They further state that the Tlinois Ligquor (fon-
trol Commission has approved their claim for refund,

A motion to dismiss the complaint has been filed by the
Attorney General, on the ground that such refund isx =oncht
for a tax paid voluntarily without protest and without duress-,

The contention of the Attorney General is supported by
the pleadings.  Claimants voluntarily paid the vequired fee
for the license which they desired to obtain from the State of
Tllinois. In so doing they are charged with knowledge of the
statutory pl'n\'isiuns of the Aet ;!n\'@!'l]illﬂ' the issunnee of the
license =0 desired. There is no provision or authority of law
for a refund of such license fee in ease of the mere non-u-er
of such license, regardless of the reasons therefor, except as
contained under Section 26 of Chapter 43, Hlinois State Dar
Revised Statutes, 1935, The Statement, Brief and Areunmnent,
filed by claimants herein, discloses that the reason they failed
to obtain from the Federal authorities the necessary author
itv to operate was that claimants had prior thercto heen
conviceted for vielation of the Liquor Laws, in the United
States Distriet Court, Sueh condition of facts does not tuke
thix caze out of the usual rule, {o-wit:

“Where Claimant voluntiarily pays a tax or llcense fee without proress,
and not under duress or compulsion, no refund will, in the abszence of
statyte, be made.”
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Maodern Laundry Co. vs, State, 8 C. C. R. 306.
[Block vs, State, No. 2071, Court of Claims Opinion
fileed May 12, 1937.
Oppenhieimer « Co, vs. State, 6 C, C, R. 465.
. tilass Co. v, Chicago Telephone Co., 234 Il 535.
The drundel Corp. vs, State, 8 C. C. R. 506.
The motion of the Attorney General is allowed and the

vliiim is dismissed.

(No, 3052—Claim denied.)

WiLrLiaM BERHENKE, Claimant, vs. StaTE oF ILLiNors, Respondent.
Opinion fled December 14, 1037,

Iiapen & SakeLsoN, for claimant,
OrTto KERNER, Attorney General; Mureay F. MiLxe.
Assistant Attorney (General, for respondent.

WoerK MEX'E COMPENSATION AcT—making claim and fling application for
compenadtion within time required in—condition precedent to jurisdiction
of contet. Where no claim for compensation Is made within time fixed in
Aot court is without jurisdiction to proceed with hearing on claim thereafter

nrade,

Mr. Curer Justrice HouLerioenn delivered the opinion of

the court:

Prior to and on the 25th day of July, A, D. 1936 claimant
was in the employ of the respondent as a highway mainten-
ance patrolman, and was engaged in such work as is usually
incident to the maintenance of hard-surfaced highways.

On Saturday, July 25th, 1936, while in the course of his
cmployvment and while engaged in fighting a forest fire, he
stumbled and fell, and thereby bruised and skinned a portion
of his left leg.

First aid treatment was given and claimant returned to
work on the next Monday morning and worked regularly
until Oectober 1st, 1936, when he ceased working for the
respondent.

After the accident he was told to take it easy, and was
assigned to the work of driving the truck, which was less
arduous than tho work he previously performed. Ie kept his
leg bandaged, and aftor waiting a long time for authority to
be treated at & State hospital, finally consulted his family
physician on September 14th, 1936.
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He now elaims that his ler't leg is permanently disabled
that he has o hernia on the right side; that both sueh condi-
tions resulted tfrom the atorementioned aceident; and that
he is entitled to compensation for his present disability under
the Workmen’s Compensation Aet of this State.

The respondent contests liability  on several grounds,
only one of which is necessary to be considered.

One of the defenses urged by the respondent is that no
elaim for compensation was made within the time requived
by Scetion 24 of the Waorkmen’s Compensation Act, Such
scecetion provides, among other things, that “*no procecdings
for compensation undeyr this Aet shall be maintained andess
cliim for compensation has been made within six months at'ter
the accident.?””

Claimant does not contend that any claim for compensa-
tion was made prior to the filing of the complaint herein,
to wit, on January 27th, 1937, being more than six months
after the accident.

Our Supreme Court has held in namerous eases that o
claim for compensation within the time requived by the et
i« jurisdictional, and is a condition precedent. to the right to
maintain proceedings under such Act. City of Rochelle vs,
Ind, Com., 332 11, 38G; Inland Rubber Co, vs, Ind, Com., 309
L 43 Bushnell vs, Tnd, Com., 2706 111, 262 Haiselden v, Tud,
Board, 275 111, 114,

Under the decisions of our Supreme Court shove  pe
ferred to, the motion of the Attorney General must he
sustained,

Motion to dismiss allowed., Case dismissoed,

(No. 3125—Clalm denied.)

Ruoraxp E. Dexeax, Claimamt, rs. STare o Tetazors, Respandens,

Opinion filed December 14, 1D35.
Claimant, pro se.

Orro Kerxer, Aftorney Generaly Moennay 1. Mipove,
Assistant Attorney General, for vespondent,

Hicuways—maintenance of, governmental funetion, The State exe) cise .
a governmental function in the construction and maintenunce of public hich-
ways, and {8 not Jliable for the negligence of fts servants or agenls in e
nection therewith,
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Nivawancr reapondoal supe rior nol applivabfe to Stafte, The State in

the evereige of a governmental function is never liable for the negligence of
its otticers, agents or employees, in the absence of o statute erealing such

hatnlity and in this State there {x no such statute,

Me, CHier Justice Hovverien delivered the opinion of
the court @

The complaint in this case alleges that on the 2tgt dayv
or May, A. D. 1937 claimant’s Chrysler sedan was properly
parked at a filling station on 8. B. I, Route 126 just west of
L.itchfield, Illinois; that while said ear was so parked, one
of the employees of the respondent in the Division of [High-
wavs, backed an Hlinois highway maintenance truck into the
saine, thereby cutting a hole through the metal right rear
door and otherwise damaging such car to the extent of
%35.70, for which amount he asks an award.

The Attorney General has moved to dismiss the case on
the ground that the State is not liable under the doctrine of
respondeat superior for the aets of its servants and agents

We have repeatedly held that the State in the main
tenanee of its hard-surfaced roads is engaged in a govern-
mental function, and that in the exercise of sueh functions,
the State is not liable for the negligence of its servants and
avents in the absence of a statute making it so liable.

This rule has been stated so often in the decisions of this
court that the citation of authorities would seem unnecessary.,
Numerous authorities are cited in the following cases which
support the proposition above announced. Braun vs. Stafe,
5. C.R.104; Ryan vs. State, 8 C. C. R. 361; Durkicwiecz vs,
State, No, 2484, decided at the September term, 1937; Gar-
Lhutt, Admr. vs. Stale, No. 2246, also decided at the September
termm, 1937.

T'he rule of law which makes a private employer re-
sponsible for the negligent acts of his servants and agents in
the performance of their duties, does not apply to the State
while engaged in. the exercise of any of its governmental
functions, in the ahsence of a statute creating a liability for
=uch aects,

This rule is of general application and has been recog-
nized for many years. The liability, if any, rests upon the
necligent servant and agent, and not upon the State.

The motion of the Attorney General must therefore be

=~u=tained.
Mation allowed. Case dismissed.
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(No. J120 Cladim denied )

Bex~ox Priornoase Mame P'erce, Clammants, vs. NTATE o JLLINOIS,
Ruspondent,

Opunvon filed Pecemhier ;0 10087,
Nyviax Broxxerr and Joserin . Mack, tor elaimant.

O-ro Wraxer, Nitorney General; Menieay F. Mooy,
Assistant Attorney General, for respondent.

Nigricescr-—cmployece of Invision of Highwaps —-progervty dinage  State
et 1able fur.  In the construction and maintenance of i1s hard surfaced
hizhwayr, the State exercises a governmental function, and it is not Jiable
ror the negligence of its oflicers, agents oy servants in connection therewith,
in rhe nbsence of o statute making it so liable, and In this State there is no

~t:» h statute.

Me. Crier Justice Hourkenien delivered the opinion of
the court:

The complaint herein alleges that on the 28th day of
Jane, AL D, 1937 the claimant, Benson Price, was the ownoer
of a certain automobile; that on said date, about five o’clock
p. m., the claimant, Marie Price, was (lri\'inp: sutd anutomohile
in a southerly dircetion on Canal Street in the Clity of Blue
Island, I]lmons that said Benson Priece was thon rulmg as a
passenger in said automobile; that both claimants were in
the exereise of all due eare and caution; that the claimant
Marie Price brought her car to a stop preparatory to crossing
the intersection of said Canal Street and ¢ lu(-up;n Avenue in
suid City of Blue Island; that the respondent through one of
its employees in the Division of ITighways then and there so
carelessly and negligently drove and operated a certain Ford
antomobile owned by said respondent, that it ran into and
collided with the automaobile of the claimant, Benson Price,
whereby said antomobile was demolished and both of the
claimants sustained personal injuries; for all of which they
ask an award in the sum of $£900.00. _

The Attorney General has moved to dismiss the case on
the ground that the State is not liable for the negligence of
its servants and agents in the absence of a statute making it
so liable.

We have repeatediy held that the State in the construe-
tion and maintenanee of ifs hard-surfaced highwavs is en-
gaged in a governmental funetion, and that in the exercise
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of ~ueh functions, it is nat liable for the negligence of its
servants and agents in thee absence of a statute making it <o
liable, Chumbler vs, State, 6 C, (!, R. 138: Braun vs. Stafe,
GO CORO104 Ryan vs, State, 8 ¢ C, R 3615 Durkiewices v=.
Ntate, No, 2484, decided at the September term, 1937.
Numerous other authorities are given in the cases cited,

and it would serve no usetful purpose to repeat them here.
T'he motion of the Attorney General must therefore be

sustained.
Motion to dismiss allowed. Case dismissed.

(No. 2231—Claim denied.)

Npranxpakp Ferr CourorarioN. Claimant, rs. STATE oF Innixors,
Respondent.

Opinion filed March 13, 1035,
Rehcaring denied Deccember 14, 1937

Gissox, DuxNy & CrurcHer and Hexry B. Ewuy,

claimant.
Orro Kerner, Attorney QGencral; Joux Kassermay,
Assistant Attorney (eneral, for respondent.

FrANCHISE TaXx~—claim for rcfund of amount in excess of that duyr—
statute affording remedy to claimant—failure to avail sclf of-—bars award for
refund. Where statute affords remedy to person claiming to have been
assessed tax in amount in excess of that rightfully due, for correctinn of such
assessment, and it fails to avail itself of such remiedy, but pays tax without
compuinion or duress, no award can be made for refund of any such excess

urnount.
Mz. JusTick Linscort delivered the opinion of the court:

This claim was filed August 10. 1933 for the sum of One
Hundred Eighty-seven Dollars and Forty-two Cents
(%187.42). The claimant is a corporation organized under
the laws of the State of California having its principal office
in the City of Alhambra, California.

The declaration alleges that on Junuary 22, 1927 the
cluimant applied to the Secretary of State of the State of
Iliinois for a certificate of authority to transact business in
Illinois, and a certificate was duly issued by the Secretary of
State, and that continuously since that time the claimant has
complied with all the laws of this State in relation to the right

for
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of forecign corporations to transact business in Hlinois, and
that claimant is engaged in the sale of felt goods within this
Stato.,

At the time of the applieation for cortifieate of authoriza-
tion to do business in this State the claimant informed the
Seeretary of State that its issued stock was Fight Hondreed
Fifty Thousand Five Hundred Dollars ($£850.500,00) ¢on-
sisting of IYour Hundred Twenty-five Thousand Five Huan
dred Dollars (34205.000,00) of One Hundred Dollae (2100,000)
par value common stock and Four llundred ‘Twentyv-ive
Thousand Dollars  ($425,000.00) o One Hundred Dollar
(¥100.00) par value preferred stock; that between Febrauary
1. and Juue 19, 1927 the Secretary of State notitied claiman
of an assessmemt for the annunl franchise tax for the yvear of
1927, which assessment was computed on the entire eapital
stock of claimant, and upon the proportion thereof actually
employed in the State of Illinois, and this assessmoent was the
sum of Sixty-three Dollars and Fifty-four cents (%63.054)
which was duly paid by the claimant.

It ix further alleged that on December 31, 1927 the elaim-
aut retived five hundred shares of its preferved stock of a
total principal value of Fifty Thousand Dollars ($£50,000,00)
or as claimant puts it, Fifty Thousand Dollars ($50,000.00)
of the principal stock of the elaimant corporation was, in ne-
cordance 1o the claimant’s Articles of Incorporation provid.
ing for the redemption of its preferred stock, retired by the
clnimant, thus reducing its issued capital stock; that notice
was given to the Seeretary of State of this reduction of issued
stock in clnimant’s annual report filed with the Sceretary of
State of Ilinois, about the 10th day of February, 1928 pur-
suant to the law of Illinois relating to the determination and
assessment of annual franchise tax.

It is also alleged that before the 15th day of June, 1928,
the elaimant was notified by the Sceretary of State that the
assessment for its annuanl franchise tax for the vear 1928 wis
the sum of Seventy-six Dollars and Twenty-five Cents
(£76.25) and that it was an ovor-ngsessment in the sum of
IFour Dollars and Forty-ecight (‘ents (§$4.48): that the last
mentioned sum was paid to the defendant by mistake, due to
the above mentioned error of the Seceretary of Siate of the
State of Ilinois.
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Averments simdar in principal were made for (he fol-
lowing vears: 1925 wherein it was alleged the sum of "I'welve
Dollars and Ten Cents ($12.10) was overpaid; 1929 wherein
it war alleged the sum of Forty-eight Dollars and Forty
Cents ($48.40) was overpaid; 1930 wherein it w as alleged the
sum of Forty-two Dollars and Seventy-seven Cents ($42.77)
was overpaid; 1931 wherein it was ullvgcd the sum of For 1v-
one Dollars and Fighty-six Cents ($41.86) was overpaid, and
1932 wherein it was alleged the sum of Thirty-seven Dollurs
and Kighty-one Cents ($37.81) was overpaid.

It iz further averred also that demand was made on ae-
count of such overpayments upon taxes levied by the Seere-
tary of State of the State of Illinois for the ubove mentioned
vears, and the Secretary of State was reguested to review
these payments and correct the game and refund the monies
puid by mistake to the Secretary of State and the Secretary
of State advised the claimant that he would not refund tle
money so paid and referred the claimant to this court.

And because the claimant had reduced its issued capital
stock on successive dates, different amounts for the differont
vears are claimed as overpayments, and that each one of the
vears the Secretary of State was notified of the reduction
but did not, in figuring the tax, take into consideration these
suceessive reductions when he computed the franchise tax tor
those vears, and that for the year 1929 an increase of eapital
stock over the original amount was considered, and the
claimant contends that had the Seceretary of State used the
actual issned stock figure of which he had notice, there wonld
have been no inecrease in capital stock tax due in 1930 and
rviiance is had upon Sections 105 and 106 of Chapter 32, of

Cahill's Statutes for 1929. Said Section 105 provides that
**cach corporation for profit, including railroads and except
insurance companies, * * * ghall pay an annual license
fee or franchise tax to the Secretary of State of five cents on
¢ach one bundred dollars of the proportion of its issued
capital stock * * %

And Section 108 provides that ‘“‘In ascertaining the
amount of the issuced capital stock represented by bhusiness
transacted and property located in this State, the sum of the
business of any foreign or domestic corporation transacted
in this Stafe and the total property of such corporafion
located within this State shall be divided by the sum of the
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total business ol the corporation, and the total property of
the corporation wherever ~ituated.””

Nowher in the declaration i= it alleged that such pay-
ments by elaimant were made uwnder duress or protest,  Other
pl'n\‘i!-iil;lh of the statute are cited and rebied upon by the
clnimane and several of the opinions of this court are cited
and roied upon and more particularly the case of 7T'he
Cadedmia Co, ve, State of [Hinois, 6 Ct CLOITG, 178 (1929)
wherein this court said: **'This court has held in nanmerons
cnses that when the facts show that a reanchise tax was paid
threugh an error in computation, or where the franchise tax
was erroncously paid that the claimant is entitled to o retund
of the franchise tax which was in excess legatly due the
Ntate "

'he declaration is not signed by counsel.

The Attorney General contends that the elaimant did not
di-cover the error hereinbefore referved to nmtil about
February 3. 1933 on which date the claimant made complaint
‘0 the Secretary of State for the overpayments in 1928, 1924,
1030, 1931 and 1932, that since the Secretaryv’s attention has
been ealled to the error of the reduction of the capitnl stock,
the Secretary of State has acceded to elnimant’s request and
did correetly base the franchise tax for the year 1933 on the
issued capital stock of Iour Hundred Twenty-five Thousand
Five Hundred Dollars ($425.500.00),

1t also appears from the file that the notice that was sent
out aznually by the Sceretary of State suggested that it the
claimant had any objection to the assessment that it should
take the matter up with the Seceretary of State Department
w.-hin ten days, but no objections were ever made,

It scems that in the past this court has held that where
it appears from undisputed facts that a franchise tax in
oxeess of the amount due was paid through mutunl mistake of
fact an award will be made. (Commercial Nat’l. Bank «(
Trust C'o. vs, State, 7 C. C. R. 122))

This court also has held that where the amount of fran-
chixe tax is computed and collected by the Sceretary of State
in accordance with the law based upon information submitted
by claimant, a claim for rebate of a part thercof alleged to
have been excessive on aceount of error in information fnr-
nished by the claimant, will be denied. (Seth Seiders, Tiue, vs,
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L RO oy (W aam Weidey Jr, Co. vs, State, 7

St U
N T O N A
Section cighty-five of Chapter 32 of the Corporation Act
thee in foree provides that each foreign corporation admitted
"o do business in this State under the provisions of this or of
any other section in addition to a copy of its charter, shall
keep on file in the office of the Secretary of State, a duly
anthienyceated copy of eacl instrument amending its charter.
While it is alleged in the declaration that the Sceretary
of State was in each instance notified of the reduction of the

capital stock of the claimant, the provisioun of the statute last
ahove mentioned does not appear to have been given consider-
atton. The exaet question before the court does not seem to

iavee heen heretofore presented to the court.
[n the case of Henry Yales, Insurance Supcrintendent,

. Royal Insurance Company, 200 Illinois 202, in the Suprem.
ot of this State, said on page 206:

“The mere fact that the Act under which the money was pald was un-
con-ttatjonal, and the tax for that reaaon lllegally laid, 18 not sufficlent to
authorize an actfon to recover back the amount paid. This principle has
1ece-ived the assent of the courts and law writers generally. Myr. Cooley, in
his work on Taxation, (3d ed. p. 809), says: ‘That u tax voluntarily paid
cann.t be recovered back, the authorities are generally agreed. And it is
nnwaterial, in such a case, that the tax has been illegally laid, or even that
th+ nw under which it was laid waa unconstitutional. The principle is an
ancirr.t one in the common law, and is of general application. Every muan
i» ~upposed to know the law, and if he voluntarily makes a payment which
the luw would not compel him to make, he cannot afterwards assign his
ign-rupce of the law as the reason why the State should furnish him with
lecal :emedies to recover it back.” ‘Money voluntarily paid to another under
a mis'ake of the law, but wllh knowledge of all the facts, cannot be recov.
ered hack! (18 Am. & Eng. Ency. of Law,—1Ist ed.—223.) This court has
declawd this same ddetrine in numerous casea, among them being Elston yvs.
1ty ot ORicago, 40 11, 614; Peoplec va. Mincr, 416 id. 874; Bwanston va. Jjums.
63 14 165: Unfon Builging Ass. v8. City of Chicago, 61 . 439; Walsrr vs.
n.u ot of Education, 169 1d. 272; Otis vs. People, 198 1d. 542.

‘Jadge Dillop, in hls work on Municipal Corporations, (3d ed. sec. 944),
in di- ussing this quatlon. states the law to be: ‘Money voluntarily paid
tv o rporation under'a clalm of rlght, without fraud or fmposition, for an
iHega! tux, Hoofide or fine, cannot, there being no coercion, no ignorance or
mis‘ake of facts, but only fgnorance or mistake of the law, be recovered back
f:«1. the corparation, either at law or in equity, even though such tax, li-
cen-- fee or ine eoulq! not have been legally demanded and enforced.” And
in =eorion 946: *Wheré there s no mistake or fraud, a voluntary payment
cannot be recovered on the mere ground that the one party was under no
legal obligation. to .pay ‘ahd the other had no right to receive. Where the
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oty wontd recenier hirck Sases whiceh at is uoder no legal obligation 1o pay,
the payment must be compulsory.”

There having heen no compulsory means used to collect
the taxes o question and complainant having taited to comply
wilth SNection 80 above retferred to, we theretfore hold 1thm
clanmant 1= not ontitled to recover in this instanee, and the
ciause s dismissed.

AirmioNan Orixioxn ox PPeririoNy IFon ILEHEARING.
M Jestice Yasrns delivered the opinion of the court :

Following the denial of an award in the above entitled
cause by the opinion of the court, filed March 14, 1935, o
Petition for Rehearing was filed. The original opinion was
partly based upon claimant’s purported failure to comply
with the provisions of Scetion 85 of Chapter 32 of the Ilinois
Corporation Act, wherein corporations are required to file in
the oftice of the Seeretary  of State, duly authentieated
copies of amendments to their charters.  Claimant s Petition
for Rehearing calls attention to the faet that it was o forcien
corporation, authorized by its original Articles of Incorpora-
tion to retire its stock without amendment, and that it had in
fact filed notice with the Sceretary of State of Hlinois of 1=
retirement of stock,

The c¢lnim presented a gquestion whieh so far as the court
i~ informed has not heretofore been passed upon in this State,
i. . ax to whether eapital stock of a corporation which 1s
“retired”” without! an amendment of its charter is subject 1o
a franckise tax?  Assuming that Section 85 does not apply,
the court is of the opinion that the further reasons assicnod
in the original opinion for denial of an award are suflicient.
Scetion 112 of Chapter 32 of the GENEERAL (CORPORA-
TION ACT, State Bar Statutes of 1929, provided that upon
notice being given by the Seeretary of State, notitfying cor-
porations of the amount of franchise tax assessed against
them for the year next ensuing, that objections, it any, to <uch
assessment would he heard, ete., upon request within ten days
thereafter, with the further provigo for a continuance of
sueh hearing for cause shown.

This court has held that negleet and failure upon the part
of a corporation to observe such preliminary rvight of ohjec-
tion will preclude this court from making an award. The
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record herein fails to diselose any objections as contemplated
by <uech seetion, having been made by elaimant, and the Peti-
tiotu for Rehearing is dented and the elaim is dismissed.

(No. 3111—Claim denied.)

Jonx Muesscu, Claimant, rs. Starte orF Truivois, Respondent.

Opinion filed Deeccmber [), 1037,

Claimant, pro se,

Orro KerXER, Attorney General; Murray F. Mg,
A=ssistant Attorney (eneral, for respondent.

Preamsc—rules of court—ichen failure to comply with justifics dismissal
of «laim, Complaint must substantinlly comply with Rules 4 and 5 of Court
of Clajims, so that respondent may know nature of claimant’s demands, in
odir to make proper defense thereto and to enable court to pass intelli-
rently upon questions presented, and where it Is impossible to ascertuain
from complaint, nature of demand or amount clalmed, same is materinlly
defoctive in both form and substance and claim must be dismissed.

Mi. Cmer Justice HowLukric delivered the opinion of
the conurt:

The complaint filed in this case is as follows:

tomplaint of payment of Blate Ligquor Licensc (wice in

May 16, 1934, Application No. 16889, License No. E16791.

July 16, 19334, Application No. 22164, in favor of Johin Munsch, 3101
Armirtage Avenue, Chicago, Illinois.”

The Attorney General has moved to strike the complaint

for the reason that the same does not comply with the rules

of this court.
Rules Four (4) and Five (5) of this court have reference
to the form of complaint, and provide as follows:
“Itule 4. (a) Such complaint shall state concisely the facts upon which
the laim is based and shall set forth the address of the claimant, the time,

place, amount claimed, the State department or agency in which the cause
of artion originated and all averments of facl necessary to state n cause of

artie-n at law or in equity.”
* - ] L » -
“Rule 5. (a) ‘The claimant shall state whether or not his claim has
been presented to any State department or officer thereof, or to any person,
caorpoaation or tribunal, and it a0 presented, he shall state when, to whon,
and what action was taken thereon; and, he shall further atate whether or
not he has recelved any payment on account of such clatm and, if so, the

am«unt sn received.

103},

- - L L
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(hy o The clacnaut =shadl alvo state whether o not any thitd peason o
corporateen b any o anterest oin bis oclainge and f oany suceh person oo v
poration Lias an interest therein the cdaimant shall srate the name and
whdiess of the persan o corporatee n having yuch interest, the nature (hereof,
sl how and whenn the sqmme Wi acguired

There i< no disposition on the part of this eonrt to be
teehmienl or exacting in matiers of form, particalarvly when o
claim ix filed by the chvmant pro se. Nevertheless, there mu-t
e o =ubstantial compliance with the requirements ot the tore.
voing rules =0 that the respondent may know the nature of
the claimant’s demaned, in order 1o make a proper defense
thereto, and in order to enable the court to intelligently pas~
upon the questions involved, Waolfe ve, Stale, D O €0 RS
I.eneson vs, State, D C, (', R. 80.

'rom the complaint as above get forth. it is impossible
to ascertain the nature of the c¢lnimant’s demand or the
amount claimed. Furthermore, no attempt is made to com-
ply with the requirements of Rule 5, The complaint is ma-
terially defeective hoth in form and substance, and does not
comply with the rules of the court.

The motion of the Attorney (teneral must thervefore he
sustained.

Motion allowed. Complaint stricken.

{No. 2027—Cilalmant awarded $103.50.)
Seeneen ANpeER<oN, Claimant, e« Stark or Tetazor-, Be-pond. s,
Opinion filed Drecmber 14, 1987,

Vervox G. Burz, for elaimant.

OT1ro KERNER, Attorney General; Cann Dhierz and Moy
I, Minxg, Assistant Atlorneys Ueneral, for respondent.

WORKMEN'S COMPENSATION AT~ chven anwrard may be e ppddo . Wl
1t appenrs that claimant s an employee, that while such employves, L osns
tained accidental personal injuries, arising out of and in the eourse of his
cmployment, while engaged in extra hazardous employment, an awind toy
compensation for such injuries will be made, when elaim therefaore o 1iled
within thme and in place provided in Act, in accordance with the proci~ens
thereof.

SaMiu—<claim for compensation wuder by Slale cmplopgce— must b il
1. Court of Claims. In Section 6 (6) of the Act to create the Comt of ¢l
approved June 25, 1917, as amended, the Court of Claims iIs given jurisdiorion
to hear and determine the lirbility of the State for accldental injuries -uf-
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anv oepiployes of the State, such de-

PR SRS B [TV (TS PO I
: Sl Tt anp et citate e 1t the rales pnescribed in the At
vore sty ocaled the Workinen's Compernsation Act, the Industnal Comnae-

Lo e Bereby relieved of any dary pelative thereto, and clnims by such
et osees For such aceidental injuries mus=t be filed In the Court of Claing,
the Induserial Commission being without any jurisdiction therein.

M Jester Yantis delivered the opinion of the eourt:

Clnimant herein, Spencer Anderson, seeks an award
undder the terms of the Tllinois Workmen’s Compensation At
tor injuries received by him on June 2, 1931 while employoed
us head baker at the Kankakee State Hospital, He oviginaily
filedd his application for compensation with the Industrial
Commission on June 2, 1932. lHe later dismissed same, and
thereafter, on December 10, 1932, filed his application for an
awnrd with the Court of Claims. Respondent contends that
such application was not filed within the limitation of one
vear after the date of the injury, or within one vear after the
date of the last payment of compensation, and that therefore
hi< action is barred under the terms of the Workmen’s ("om-
pensation Aet, Section 24. Claimant contends that inasmuch
as the Compensation Act expressly provides that claims aris-
ing under the Act must he filed with the Industrial Commix-
sion, claimant has fulfilled his duty, by having actunlly filed
his application with the Industrial Commission as directed hy
Scction 24 of the Act. In making this contention claimamt
Jdi~regards the language contained in the Aet to create the
Conrt of Olaims, ete., approved June 25, 1917 as amended,
In Section 6 (6) thereof, the Court of Claims is given juris-
Jdiction **To hear and determine the liability of the State for
accidental injuries or death suffered in the course of employ-
ment by any employee of the State, such determination 1o hLe
made in accordance with the rules preseribed in the Aet com
monly ealled the ‘Workmen’s Compensation Act.” the Indu--
trial Commission being hereby rvelieved of any duty relative
thereto.”’

11. is apparent from the foregoing that the entire consid-
oration of a claiim by a State employee iz to be befove the
Court of Claims-and must be filed therein, nothing pertaining
thereto being left “within the jurisdiction of the Industriad
Commission, In reaching its determination as to the merits
of «neh applications the Court of Claims is governed by the
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various ruales Ltd down by the Waorkmen s Compensation
Nt

Fortuuately for elaimant herein, his mistake was dis-
coveraed inoapt time, and his application was filed with the
Court of Claims on December 10, 19320 The laxt payment
resulting from claimant’s cmployment by the State was paid
to him, according to the record, on the 241h day of December,
1931, being for wages for 130 davs’ emplovment and for addi-
tional unproduetive time when not able to work, being seven-
teen days in all during June, 19231, for which he was paid. "Phe
ngjury occeurred on June 2, 1931 and he worked off and on
during the following days until the 13th day of June, e re:
cetved full pay for the month of July, in the sum of one hun-
dred seventy-four ($17+1.00) dollars, that being his regular
mouthly wage.  IHis sworn statement of claim is ror tempo.-
rary total disability of four hundred fortyv-five and 86 oo
(%445.86G) dollars, and for medical care and attendanes of
fortyv-seven amnd H50 100 ($£47.50) dollars, or a total of tour
hundred ninotv-three and 36 100 ($493.36) dollars. In the
reply brief filed by his counsel on September 15, 1937, ¢lann
ant agrees with a computation made by counsel for respond-
ent that the total amount of recovery due him for tempovary
total ineapaeity should be four hundred three and 50 1o
($402.90) dollars, with the further contention thercin made
by elaimant that he should reeecive an additional award of
twenty-cight and S0 100 (£28.80) dollars for the expense in-
curred in taking evidence in this eause.  This Intter conten-
tention is without merit and there is no hasis for =ame under
the terms of the W, (', A

The proof herein supports the elaim for compensation
and shows that the aceident in question arose ont of awd in
the course of claimant s emplovment by the State: that hothy
claimant and respondent at the time were operatine within
the terms of the Workmen’s Compensation Net; that elaim-
ant sustained an accidental injury on June 2, 1931 when he
slipped on the tile floor in the bakery at the Kankakeo State
Hospital, striking his left shin against the sharp corner o o
waoaden step eausing an abrasion and hruise thereot,  The
injury was reported to De. Freancis J. Sullivan. o member
of the Kankakee State Hospital staff. e thercafter veceived
treatment from Dr. Snllivan and another attendant, and -
the leg hegan to swell he was confined to his home. About the
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inidddle of Nuwraust elatmant worked for uppruxhnulol} three
weeks at Walnut Grove as a chef, Imt as the wound reopencd
and the leg again began to swell he was unable to work yniil
April 1, 1932,

Compensation at the rate of fifteen (£15.00) dollars por
week for the period between June 13, 1931 and April 1, 1932
thirty-eight and one-half (38%%) wecks (omitting the three
weeks that claimant worked in August) figures five hundred
seventy-seven and 50/100 ($577.50) dollars. From this
should be deducted one hundred seventy-four ($174.00)
dollars compensation heretofore paid, leaving a balance of
four hundred three and 50/100 ($403.50) dollars for tempo.
rary total disability as claimed. An award is hereby made
in favor of claimant for the latter sum,

This award being subjeet to the provisions of an Aet n-
tithel, **An Aect making an appropriation to pay compenmn-
tion claims of State employces and providing for the metlod
of pavment thercof,’”’ approved July 3, 1937 (Sess. Laws
1497, p. 83) and being, by the terms of Such Act, subject to
the approval of the Governor, is hereby, if and when sieh
approval is given, made payable from the appropriation fram
the General Revenute I'und in the manner provided for in su:h

RAYOE

(No. 2982—Claim denied.)

Jesae C. Horoersy, Morier or Josern C. Honbenrny, Claimant,
S1ATE oF TLLixors. Respondent.

Opinion fled December 14, 1037,

C'row & Lokrr, for claimant.

Orro Keaner, Attorney General; Joux Kassenrman.
As=~istant Attorney deneral, for respondent.

Work sMen's COMPEXRATION ACT—mdking claim for compengation wdhin
teme Arvd in Act mndlﬂpu precedent to jurisdiction. Making clanim for comn-
p-n=ation and filing application for same within time fixed by Act is &
randition precedent to juriadiction of court to hear claim, without which
the oot is powerleas to proceed with hearing.

~ s Me—same—Ltime Aged in Rectiom 2§ of Act dates from date of acei-
d: vt --net from date of death resulling from. Section 24 of the Workmen's
Compensation Act, fixing the time within which claim and application for
compensation must be made. in order to give the court jurisdiction, refers
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the 0 dent s Naine the ddate Fromy wWhich thie time shiall cun, e tlhe
e oot vt whede denitle e sttt thegeltoty, o0 the dinte wWlhien tia o tea .

tlee 2 vtdent hinve doeone apipeironi
N Jdesner Lasscor delivered the opivion ol the court:

“he complaiut herein alloges that prior to aand on the 2151
day of May, 1955, Jdeseph € Holderby was in the ciploy of
the cespondent as a member of the Hinois State Hichway
IPo'ces that on smid date he sustained accidental ingjuries
wl eh arose out of and in the conrse of his emplovment, and
w ich resulted in the death of said Joseph (. Holderby on
t1 17th day of September, A, D, 1935; that the claimant is
the mother of said decedent; that she was solely dependent
upon him for her support j—and asks for compensation under
the provisions of the Workmen's Compensation Aet of this
State.

The Attorney General has moved to dismiss the case on
the eround that it does not appear that elaim for compensa-
tion was made within six months after the accident, nor does
it appear that application for compensation was filed within
one vear after the date of the injury, or within oene year after
the date of the last payment of compensation, as requirved by
Saction 24 of the Compensation Aect.

For the purposes of this motion, the allegations of faes
a~set forth in the complaint must be taken as true,

F'rom such complaint it appears that clnimant’s inte<tate
was injured on May 21st, 1935, and that he died on September
1Tth, 1935, The complaint herein was filed September 16th,
143G.

Section 24 of the Workmen’s Compensation Aet provides
as follows:

“No proceedings for compensation under this Aet shall be mmadne . ined
nleas elnim for compensation has been made within six months after 1he
<ldent, provided, that in any case, unless application for compensation s
fiied with the Indusirial Commission within ene year after the date o1 the
1 I'm',\'. or within one year after the date of the last paviment of conge o-a-
o, the right to file such application shall be barred.”

The complaint alleges that notice of the aecident was
civen immediately, but it is not atleged in the complaint, nor
i= it contended by the elaimant, that any elaim for compensu-
tion was made hy or on hehalr of the claimant’s intestate or
by or on behal!l of the claimant, at any time prior to the filine
ol the complaint herein, 10 wit, September 16th, 1936,
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It i~ contended on bebalt of the claimant that the elaim
toa compen=ation lm|llllv(l by Section 24 is required ﬂlll_\' in
cises of tinjuries’ which do not result i death, and that
clhivm for eompensation is not required in cases where sucl
imuries result in death.

Claimant also contends that her right to compensation
didl not aeerue to her until the death of said Joseph ', 11old-
erby on September 17th, 1935, and that therefore she had
one vear from that date in which to tile her applieation for
cotnpensation, and that she was not required to file the same
within one vear after the date of the injury.

We cannot agree with sueh construetion of the statutory
provisions.,  Claim for compensation ig required not only for
the protection of the employee, but also in order that the em-
plover may have an opportunity to investigate the case. In
canstdering this question, Angerstein in ¢The IKmployer and
the Workmen’s Compensation Act of Illinois,”’ page 906,
SN N
“From the standpoint of the employer prompt claim should be made
so that he will know whether compensation is claimed, may promptly de-
ternine I 1t is a meritorioun case, and so that he may pay compensation
if the case Is meritorfous. or prepare to protect his interests If it ix not.”

The question as to the proper construction of the provi-
stons of Section 24 was before our Supreme Court in the case
of Central Car Works vs. Ind. Com., 290 1I1l. 436, and the court
there said, page 439;

“The statute ot this Stale refers to the accldent as fixing the date from
whirh the time shall run. Even If the injury may be regarded as occurring
only after the effects of the accident have become apparent., we would not

Le justified. where the expreas language of the statute requires the claim
to be made within six months after the accldent, in extending the time to
await the development of the Injury. The leginslature has scen fit to fix the
time for maklnt claim for compensation at six months after the accident,
By another sectlon of the statute proviaion is made for reviewing the award
sl for re-eatablishing, Increasing, diminishing or ending the compensation
if the disability ot q:o employee shall have recurred, Increased, diminished
or ended. These provlslons are within the domain of legislative power and
the court is vlthout authority to modify them. If they operate unjustly

the 1emedy Is jn the amendment of the law.”

Our Supreme Court has held in numerous cases that the
making of claim for eompensation within the time required
by the statute is jurisdictional, and is a condition precedent
to the right to maintain a proceceding under the Compensation
Aet. City of Rochelle vs. Ind. Com., 332 Til. 386; Inland Rulb-
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Ler Coo v, D, Cope, 5009 T A0 Dushoell vs, Dud, Com,, 2706
J“ JU..!, II(‘;-‘-‘"II!'H N Iucl. ]a'n(“'rl. '_’-l-.-l “I ]l-l'

Such court hax ai~o held that wheve application for com-
pensation ix not filed within one year atter the date of the
injury, or within one yvear atter the date of the last payment
of compensation, the elaim is absolutely bavreed, DuQuaoin
School [hstrict vs, Tud, Cone,, 329 T D48 Chicano Board of
P’uderwrviters vs, Dad, Com., 322 11 D11

TThe law as thus laid down has heen apphed in nnmerous
caxes decided by this court,

Claimant’s intestate was injured on May 21st, 1935 and
died on September 17th, 19235, and therefore had nearly foar
months i which to make ¢elaim for compeusation for the
injuries so sustained by him, and to file application theretor,
had he desived 1o do so. On the other hand, claimant also had
ample time to comply with the reguirements of Section 24,
to wit, over two months, to make claim for compensation, and
over cight months to file application for compensation.

Claimant having failed to comply with the requirements
of the statute, we have no authority to allow an award, and
the motion of the Attorney General must be sustained.

Motion to dismiss allowed., Case dismisseoed.

({No. 1984—Clilaim denied.)

WiLniay LErSKI ADMINISTRATOR OF THE FsTAaTE oF Onrinna Ganwoon,
Dicraskp, Claimant, rs. STAarTE oF Tunixors, Respondent,

Opiniun filed Deecember 14, 1931,
Winnian Q. Thaox axo Davip G, Stoxe, for claimant,

Or1ro KERxER, Atorney Ueneral ; Muennay I Minye, As-
sistant Attorney General, for respondent,

DEDICATION OF PROPERTY FOR prirpLice Usk—ceffect of deed of. Where a por-
tion of land is nequirved for public uxke, by deed of dedication, instead of by
condemnation, the puyment of the conslderation apgreed upon has the same
effect as the assessment of damages In condemnation and Includes all dam-
ages to the remafinder of the land, the same as in condemnation procecdings,

PROVERTY DAMAGE—{0 part of lund not acquircd by State in deed of dedae .
tion — ug resull of construction of public improrcment —when wicard  for
denicd. Where n grantor conveys a portion of his lund to the State, for public
use, by deed of dedication, he cannot recover for any damages to the re.
mainder of said land, which might result from a proper construction, or the
use and occupation of a public improvement upon the land conveyed.
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M. Joesticr Linscort delivered the opinion of the court

Claimant brings this suit in this court as Administrator
of the Fistate of Orilla Garwood, deceased, and secks an award

of %18,000.00, alleging that in the construction of a highway,

the State eaused damage to her property in that sum.
In July, 1931, deceased was the owner of a tract of land

deseribed as follows, to-wit:

Beginning 208.8 feet East of the Northwest corner of the Northeast

quiirter of Section Fourteen (14) Township Forty-six (46) Neorth, Runge
Nine (%) East of the Third Principal Meridian; thence South fourteen de-
greos Kast H88 reet; thence South 510 feet and being the Southwest corner
of real estate conveyed to Harmon A. Garwood by deed dated March 19, 1912
and recorded in the Recorder’s oflice of Lake County, Ilinols, in Book 181
of Deeds on page 60); thence East from sald point of beginning 200 feet
along the South line of said real estate of Harmon A. Garwood; thence South
226 feet; thence West parallel with the North line 290 feet; thence North
226 reet to the place of beginning,; situated in the County of Lake and State
of 11linois (except that part North of State Route Highway Number 173.
At that time, the land was biseceted by a gravel road. Some
four aeres of land lay north of the road, and some two or
three aceres of this land were submerged, and some six acres
lay south of the road. The State built Route 173 in 1931 and
the road seems to have been relocated and claimant’s intestate
conveyed a right of way for highway purposes to the State
for $160.00. 'T'he State proceeded with the construction of
the highway on the right of way so acquired.

From the testimony it would appear that the grade of
the new roadway was some four feet higher than the grade
of the old gravel road. The strip of land deeded to the State
was some 200 feel long and the grade in front of the house,
about eight and one-half feet, we assume, above the level
of a nearby lake, and as one proceeds westerly this grade in-
creases so that on the west line, it is soveral feet higher. No
claim is made for the property so deeded. The adjoining lake
is known as Channel Lake.

Owing to the great variance in the testimony of the wit-
nesses for the State and the witnesses for the claimant, this
comrt went to the premises in question, and viewed the road-
wayv. the premises and adjacent property.

It is contended hy claimant that she had sold approxi-
mutely four aeres abutting Channel Lake, being the north
four acres of the tract, and also being north of the highway,
for the sum of $7,000.00, and because of the increase grade
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in the highway bailt by the State, the south part of the land,
consisting of approximately ~ix acres had been sreanly dam-
aged.

We Tound a very uneven tract of lnnd on the south side of
the rond crown up with weeds, with a sign located therein
advertising **Worms for Sale.”” The elaimant no loneer hus
any interest in the land novth of the road. There were some
trees on the premises; a part of the premises had heen usod
ax sl or gravel pit, and an old dilapidated house, harely
fit for human habitation, was loeated on the sonth six acres.

[t would serve no purpose to review the evidence in de.
tail. A part of this six acres, and a comparatively <mall parvt,
had been used for garvdening, and it is contended that the
highway built and known as Route 173 eut off the drainage or
this land, and also cut off a view of the Inke ffrom the honse,
being o story and a half high., 1t is also contended that the
approach driveway from the highway onto the premis=es was
short and steep, and people were reluetant to drive with anto
mobiles or other vehicles down onto the premises.  1Trom a
view of these premises, it would appear that there were not
many oceasions when one would find it convenient or neces
sary to drive down upon the six acre tract, The <ol and
cravel pit it appears, has been abandoned,

We have, however, carefully examined the testimony of
Francis S, Baker, a Chicago realtor, a witness tor the elaim
ant, He testified that he had known the property ror two
years prior to 1931, and that betore the higchway was bhuilr,
the vadue of the six acres Iving south of the road was 32,800 00
per acre and that after its construetion, the total value was
F0.000,00, and that he had considered the future use of the
property, that is, the six acres in fixing this value,

it appeared to the court, as we viewed the premises in
question, and the surrounding territory, that there were not
nuny homes in cither direction in close proximity 1o 1he
house in question. and the testimony of Mr., Baker i= not
persuasive as {o value,

Claimant herself testified that at one time she had heen
offered $25,000.00 for all of the premises, and that this orfer
haed been made by an ice man, and it also developed that he
wis related to her.  Like Mr. Baker’s t(estimony, that al<o
was not convineing {o the court,
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A witness for the State, Mr, Robert C. Abt, & man who
hadd oo vast amount of experience in real estate business for a
period of fifteen vears in that vieinity and who knew the
property in question, and had seen it many, many times, hoth
betore and after the construction of the highway, testified
thit the house was about sixty-five vears old and in a poor
state of repair; that the six acres of land, prior fo the con-
struction of the highway, that is prior to July 1, 1931, had
been used for a gravel pit; that the elevation of the premises
on the six acres in question, had been materially change:d;
that the entire property consisted of holes where sand and
gravel had been removed; that there was always an incline
nt. the point of approach to the new highway; that there is
adjoining the property, ninety acres of a subdivision to the
caxt and south of these six acres, about three per cent of
which had been sold and improved prior to the construction
of the highway for summer cottages; that the highest and
best use of that portion of the Garwood property hefore con-
struction was for a gravel pit and that after construetion, the
hivhest and best use, was the same; that neither before or
after construotion, was the property in question desirable for
subdivision purposes; that the cost of putting the property in
condition would not justify the expense; that the fair eash
market value immediately prior {0 the construction of the
hirhway was $250.00 per acre and that the fair cash market
value immediatoly after the construction, was $250.00 poer
acre; and this in the main is the testimony of Mr, Meiners-
mann, n real estate man with vast experience in selling real
estate in that vicinity, with possibly the exception that he was
ot the opinion that the building of the highway had improved
the property.

In Lampp vs. State, 6 C. C. R. 349, and in Raber vs. State,
opinion filed by Court of Claims December 11, 1935, and re-
hearing denied February 9, 1987, this court held that a claim-
ant is not entitled to an award for damages to land not taken
where compensation has been paid for land taken; in a volun-
tary conveyance of a right of way over land to the State it
will be conclusively presumed that all damages were included
i1 the consideration paid for such convevance the same as an
n~~cssment of damages in a condemnation suit would he pre-

~tned to embracao.
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The claimant had testificd that <he had discussced the
change of wrade with three men tfrom Waukegan, Pre-
sumably, they were representatives of the Highway Depart-
ment, and she wax told by them that the grade would not he
changed more than four reet, and presumed that she meann
four feet higher than the old geavel road, ard o fair construe-
tion of the testimony is that the old gravel voad had a crade
of abont four reet higher than the surrounding land.

This court and other courts are committed to the ruale
that where damages are allowable for property not taken, the
measure of damages is the ditference in the tair eash market
value of the property betfore and after the constraction; said
vialue being hased on the highest and best use for which the
property was and is so immediately available as to affeet the
tair ecash market value.

The Mtorney General argues that the claimant in this
case 15 not entitled to an award for the reason that <he has
been paid for the land actually used, and for the reason that
it must bhe conclusively presuamed that all the damnses were
included in the consideration paid her for her conveyance the
sume as an assessment ot damages on a condemunation would
bhe presumed to embreace, and cites Lampp vs, State, 6 0, O, R
G40 and Laber vs, Stalc, opinion filed by Court of Claims [
cember 11, 1935, rehearing denied IFebruary 9, 19:37.

The fair cash mavket value is the price which o given
picee of property will bring if sold on the market under ordi-
nary cireumstances, for cash, assuming that the owners are
willing to sell and the purchaser is willing to buy.  Phillips s,
Twwn of Scales Mound, 199 111, 3H3.

The Attorney Gieneral argues that the claimant has no
right to recover in this case heeansge of the convevance and
dedieation to the State by elaimant’s intestate, which has the
same eflect ag a judgment in a condemnation proceeding, il
bars the claimant from a vecovery, and cites ', R, 1.« 1. 1y,
Co. v, Smifth, 111 111, 363, wherein the court suid:

“We regard the deed from Burcky, for the public ure of this railroad. s
having the same effect upon the rights of the parties, with respect 1o ot 11,
that a condemnation of the same land for such public use would have L:ui.
—the one being a voluntary conveyance made for a public use, and the 1l r
amounting to a siatutory conveyance for such use. Had this right-osno
been acquired by condemnation. Burcky would have had made to hin, « .-

r=asation for the value of the strip of land one hundred feet wide tak: . .
also an assessment of all the damages to the residue of lot 11 to resuli i10m
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the aperation of the raflroad.  The rule is, that the appraisement of damages
i a case of condemnuation embraces all past, present and future damages
which the improvement may thercafter reasonably produce. Mills on Eminent
Domain, Sec. 216, and cases cited, Chicaga and Alton R, R Co, vs, Spring-
St aned Nurthwestern RO Co, 67 T, 142 Kedhaburyg and Eastern 12, 12,
Co.vs. Henry, 79 1d. 290

It follows that had the State condemned this right-of-way
as against claumant’s intestate, who was the owner of the
land at and prior to the time of the construection of Route 173,
no recovery could have been had for the damages here sued
for. Such damages would have heen included in the assess-
ment of damages made on the condemnation, and whether in
fact included or not, they would have been conclusively pre-
sumed to have been included. ‘The same result, we conceive,
follows from claimant’s intestate’s voluntary conveyance of
the right-of-way.

In dtterbury vs. C. I. & St. L. Ry. Co., 124 TI1. App. 330,
the court held that:
“where a right-of-way for a railroad is conveyed by deed it will b con-
clusively presumed that all damages resulting to the balance of the grantor's
land from the proper construction and operation of the railroad were in.
cluded In the conajderation pald therefor.”

To the same effect is Liewis on Eminent Domain, Volume
2. Second Edition, page 702, section 293,

In the case of Glenbard Golf Club, Inc. vs. State, 8 C. (.
R. 631, we held that:

“The burden is upon the petitioner to show the fair cash market value of
the property, and alleged injury must be based upon lawful and proper ele
mants of damage and not upon conjecture or speculation.”

After a careful analysis of the testimony of the several
witnesses for the claimant, we feel that their festimony is

based upon conjecture and speculation.
In the case of the City of Chicago vs. Lord, 276G 111, 571,

the Supreme Court said at page 575:

“In ascertaining the compensation to be made to the owner of property
appropriated for a public use he is entitled to its value for the most profitable
use for which it Is avallable. This availabtlity, however, does not refer to a
future posaibility but to a present capacity for a use which may be antici.
pated with reasonable cerlainty and made the basis of an intelligent estimate
of value. *Possible or imaginary uses are to be oxcluded, nor can the owner
show the probable future use of the property.” (Chicago. Burlingion and
vuincy Railroad Co. vs. Clty of Chicugo, 149 111, 457.) ‘Nothing should be
allowed for imaginary or speculative damages or such remote or inapprecinble
Jamages as the imagination may conjure up and which may or may not nccur
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Ti Ntorney General points out that there is nothinege in
the record that shows any reasonably expeeted demand i the
immedinte future for subdivision of the propeviy in question;
that or the contrary, the record shows that this property i
adjoived on the east and couth by a 90 acre tracet subdivided
in 1927 in which only 3 or 4 per cent of the Iots have heen
disposcd of by the subdividers and butlt upon. He also points
out that despite these thets claimant’s evidenee as to value is
predicated upon the use of the six acres for subdivision
pUrposes,

In Phillips vs, Town of Scales Mownd, 195 1H. 303, ot page
262, the Supreme Court held:

*Ph only critici=iz munde apoen the flrgt insiruection s the nse o 1he
following words: *And they are turther instructed thnt they are not to con-
sider the price which the property would sell for under special or extra-
o:dina y circumstances, but its fair cash market value if sold in the ma: ket,
under ordinary elrcumstances, for cash, and not on time, and assuming that
o owners are willing to sell and the purchaser is willing to buy.' 1t -

aflicient to say In regard to this instraction, that this court has approved of
an ar-truction, eontaining the same language.” Authorities were gt

heren.
Claimant has filed a brief, a supplemental hriel and a re-
ply brief to the Attorney General’s brief and it is not claimed
that the opinions of the Supreme Court herein gquoted or the
cpinions of this court have been in any way modified or
changed. As a matter of fact no comment is made thereon
although counsel for claimant have heen very dilicent in
citing authorities but this court has heretofore held tinn
where private property is not taken but is damaged for pub
lic use, the property owner is entitled to recover, and  he
proper measure of damages is the difference in the tatr cash
murket value of the property bhefore and after the constirue.
tion; said value being based on the highest and hest use tor
which the property was and is <o immediately evailable as 1o
affeet the fair ensh market value. but in none of {hese ca~o-
cited by elaimant, iz it contended that the owner of the
premises had, for a valuable consideration, conveyedd o

preperty taken.,



fourtnbi~ o0 Srary ol [nomsNor-, | et

A~ we view the facts herem, no award can be allowed in
thi~ care becanse of the conveyance hy clinmant’s intestate
to the State of the richt-of-way, that having the same effeet
n=~ a1 condemnation of the sume land for such publie nse wonlli
have had, the one being a voluntary convevance mnde torp
public use and the other amounting to a statutory conveyance
tor public use, the rule being that the appraisement of dam-
ares ina case of condemuation embraces all past, present and
future damages which the improvement may thereafter

reasonably produce.
An award, therefore, is denied.

(No, 2735—Clatmant awarded $1,287.90.)

'eren J. Frieoers, Claimant, vs. STATE ofF TLLiNors, Respondent.
Opinion filed December 15, 1937,

Piax & Prain, for elaimant.

Orto KERNER, Attorney eneral; Quexx A, Trevon,
A~sistant Attorney Ueneral, for respondent.

Work MEX'Ss COMPENBATION AcT-—Injury sustaincd whilc on way home - -
v ke morving necessary machinery from scene of aclual lahors—uhen arising
aut of and in course of employment—iwchen award for compensation may be
mode,  Where employee of Division of Highways, employed to cut grass
along State Highway, using his own team and mowing machine, s injured
by befng struck by automobile, within forty minutes after finishing his work,
while driving his team pulling mowing machine to his home, from actual
+co-ne of labor. using moat avallable and usually travelled rvoute, such
injuries are accidental and arise out of and in the course of his employment,
and an award for compensation for such injuries s justified.

S\ ME~—injury sustained after leaving pluce of employmonl-—ereeption to
aeneral rule denying compensalion for. While the general rule g that an
employment does tiot begin until the employeo reaches where he Is to work
and does not continué after he has left place of employment, sutill a reason-
able time must be allowed before and after such time and included within
1he period of such employment, where the employee Is at a pliace where
1+ might reasonably be expected to be at such time and I8 Injured in the
course of his employment, and what i3 a reasonnble time depends upon the

*. - t= In cach case.
Mz, Juestice Yaxtis delivered the opinion of the court ;
No apparent digpute exists as to the faets herein, Claim-

ant, Peter J. Frieders, had been hired by the Division of
ITighways of THinois to eut grass and weeds along the 8. B. 1.
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”i}_:‘h\\'u_\'s i Dul’ace amd WU Counties, e furnshed his
own teqar amd mower, and went 1o such points as divected by
his supcriors in the Highway Department. On October 10,
1934 he had bheen cutting grass along State Route No, 29 just
<outh ot the Will County line.  Along this particular road he
Lad o streteh of nine miles on both sides of the highway, and
had been mowing along this section for several dayvs, He took
the mower from his home and left it at the scene of his labors,
but drove his team back amd torth daily, using a spring wagon
in which to ride to and rom his work., On the date last above
~tated he had finished his work about H o’'clock po m., and as
there would be no other work af this poeint during the re-
mainder of the year. he tied his wagon hehind the mower and
~started home by the best available route and over the usualty
traveled way. He proceeded along Route No. 59 for a certain
Jdistance, then along a two and one-half mile graveled road to
Route No. G, then over Route No. 65 until he was a <hort
distance west of Prontenae. At that point o man named
Bray, driving an automobile owned by one Curtis Middleton,
ran into claimant from the rear, causing a wreck and a run-
away and throwing claimant to the ground, resulting in a
spiral fracture of the neck of the Femur of the left leg, with
a displacement of certain boney structure. Ile was confined
to the hospital for six weeks and was then removed to his
home, where, after walking with the aid of erutehes for about
three months, he began the use of a cane. e was totally Jdi=-
abled until April 15, 1936. At the present time his lef't leg is
about one and one-half (11%4) inches shorter than the right
lew, and he has sutfered an apparent loss of power and fane-
tion in the left leg of twenty-five (25) per cent.

At the time of the accident elaimant was married and was
the father of cight children then under sixteen (16) vears of
are., As a result of the injury he incurred a doetor’s bill of
(ne Thandred Three ($£103.00) Dollars, due Dr. W. II.
Schwingel, of Aurora, Illinois, and a hospital hill of One
Ihindred Twenty-nine and 90,100 ($129.90) Dollars. due St.
Charles Hospital of Aurora, neither of which has apparently
heen paid, The record further discloses that claimant at-
temptod to colleet damages from Curtis Middleton, the owner
¢ the sutomobile which struck him, but that said Curtis Mid.
ileton is insolvent; that the fixtures in the tavern operated
by him are mortgaged and the automobile in question hax a
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Iten atainst same; that the driver Milton Bray is financially
irre~ponsible and was using the car for his own personal pur-
poses at the time of such aceident.

Claimant was receiving Fifty (50) Centg per hour for the
work in which he was engaged, and during the yvear next pre-
coding the aceident had received T'wo Hundred Fiftyv-nine
(%250.00) Daollars, being employed during the whole or part
of sixteen (16) weeks, making an average weekly wage of
Sixteen and 13100 ($16.13) Dollars per week. The weckly
mininmm wage upon which an award would be computed is
increaxed from Seven and 507100 (£7.50) Dollars to Fourteen
(514.00) Dollars per week, under the provisions of Section
8 ()2, by reason of four children then and there under the
arre of sixteen (16) yvears. Temporary total disability, if any
is due, nmounts to Three Hundred Seventy ($370.00) Dollars
for the twenty-six and three-sevenths (26 3/7) weeks of total
disability ; permanent partial specific loss of twenty-five (2))
per cent of the nse of the leg, under the provisions of Sec-
tiong 8 (e), 15 and 17 of the Aect, being one-fourth (14) of one
hundred ninety (190) weeks, or Six Hundred Sixtyfive
($£665.00) Dollars.

Respondent contends that the accident did not arise out
of and in the course of the employment, for the reason that
claimant was not actually engaged in the operation of mowing
at the time of the injury, and that the aceident oceurred while
elnimant was cenroute to his home after completing the task
in which he had been engaged.

The general rule stated in the Shegart case, i. e.:

“That an employment does not begin until the employee reaches where
he is to work and does not continue after he has left the place of employ-
ment,” (Rhegart vs, Ind. Com.. 336 11). 223),

i= modified by a number of other decisions. Incidentally, in
the Shegart case the claimant had never yet entered the cmn-
ploy of the prospective employer,

In the Vincennes Bridge case cited by respondent, the

court held:

“An injury arises out of the employment when there is apparent to the
rational mind, upon consideration of all the circumstances, a causal connec-
tion between the conditions under which the work is requived to be per-
f. 'med and the resuiting injury. Under this fest, if the fnjury can be seen

have followed as & natural incident of the work, and to have been con-
-.:aplated by a reasonable person familiar with the whole situation as o
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vesull Of thie espo<tiie ovciaictod by the natute of the camployonoent, then il

o oaes ot ol the anploayinent
CVearr oo~ Firaelege 0 oy s, Fadd, Coge, G501, 111 HEE )

In the wiow Starclh Cowmpany  case, also cited by

respondent, the court held:

“That an accident to be compensable mmust resull fteonur otk e ident
1 the employment, and that the employee ot the time of the seenlent st
o doing that which he Is reasonably aequired to do within the tiine of hias
ctuployment and at a place where he reasonably may be expected to he whide
discharging the duties of his employment.”

The court there further said,

“Whether the exact hour of seven o'clock (when employee’™s work hozand
Lad arrived or whether it was a few minutes cither before or atter =evamn
1~ not maerial so long as u substantial und reasonable compliance wath the
cployer's requirements is shown.”

(Union Starch Co, vs, Iud, Com., 344 11} 770)

In another case a prospective cmployee of a railrogd had recened
1irunsportation on Friday, and on that day traveled on one of je-pondent’s
trains from Decatur, Ilinels to a8 rvailroad siding near Monticello, where o
bunk-ear had bheen placed for the use of emnployees as living gquimter s A lew
mnutes ufter arrvival this individual was struck by a train and killed,  He
had performed no duties and had no duties to perform until the next day,
and he was not to begin work until the next day. The Court held thut he
wax not in the employ of respondent at the time of the accldent, and that
his death did not arize out of and in the course of his employment

(. D. & C. R, R, Co. vs. Ind. Board, 276 111, 239.)

The facts recited in the foregoing ease distingnish it from

the case at bar.

In Muciler Construction Comjprinyg vs, Ind, Doard, 283 111, 118, the fore-
man of a construction crew, in order to properly perform his duties was in
the custom of arriving at the building where the construction wo'k was
being dene from twenty to thirty minuies before the other workmen, in
ordep to look over the ground work, make preparation for the duy's b
and to order materinls. He was paid by the hour from R to 12 and fram
1 to 5, and received no extra pay for sreporting in advance of the othe: poen
No telephone had been installed where the work was In progress, and du-ne
the three or four months they had been at work on the buailding in pue~ron
Le had used some telephone in the vieinity when the necessity or .. oinu
material arose. On the day of the accident he arvived at the buildine gt
Tooea, m. e opened the doors in the basement where the tools we-e Loope,
and then started to go to a telephone fn order to ‘phone i Lumber Conpoonn
torr muterinl necessary In the day's work., He went a Mock nootd sl
statted to cross the street when he was struck by an automaobile and seve iy
injured, In denying lability the defendant contended. First, that
perind of employment had not commenced at the time of the aeculent,
‘1. -efore such accident did not nccur in the course of hiz employie -
weeand, that the infury received In crossing a public street was no-
arising out of his employment, but arose from a hazard common 1o all
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people who use the public streets. In consldering these contentions the

Cousrt eald:
“The words ‘arising out of' refer to the origin or cause of the accldent

ansg are descriptive of its character, while the words ‘in the course of’ reter
to the time, place and circumstances under which the accident takes place
= & ¢ aga part of defendant's duties he was required to order materials
as necded, and it may fairiy be said, as an incident to such employment,
that he would have occaslon to use, and did use, a telepbune, As none wus
provided, he would go tvo some nearby place as occasion required. In going
to and returning from such place we think he was as much In the course of
hirs employment as he would have been fn going to and returning from a
telephone {€ one had been installed on the premlises ®* * * he was on hils
wuy to telephone ahout a matter which was a part of his employer’s busineas
in the usual course Of his employment. Under these facts there can be ne
serious question but that the accident occurred in the course of the employ-
ment. That it occurred before the actual time for the commencement of
work is not controlling. Too great stress cannot be placed on the exact time
when the earning of wuges commenced and ended, but a reasonable time
must he allowed before and after such time and included within such period
of empioyrent where the employee is at a place where he might reasonably
be expected Lo be at such time and is injured in the course of the dutes of
his employment. What would be a reasonable time in such case must to a
large extent depend upon the particular facts and circumstances of each

cane.”

In Munn vs. Ind. Board, 2¢4 1ll. 70, the Court held:

“An injury sustained by an employee an hour after his usual quitting

time, by inhaling gas while attempting to put out a fire in the coal in and
#bout the boller and engine room on the employer's premises, arose out of

and necurred in the course of his employment.”

We belicve the Mucller case is applicable to the present
cnse upon the quesiion of the time of the accident. In the
former case the employeo was injured about thirty minutes
before his work for the day was to begin, and in the present
case claimant was injured about forty minutes after his
actual mowing operations on the highway ceased. Daring
those forty minutes claimant had been continuously engaged
in removing from the scene of his actual labors the mowing
machine and team necessarilyv used by him in sueh work.
Whether the accident arose out of the employment or from
any special risk or hazard peculiar to it or incidentally con-
nooted therewith, is a further quostion. Again quotmg the
Mueller case: (aupra p. 166) we read, that ¢/ a risk is said to
be incidental to the employment when it belongs to or is con-
nected with what a workman has to do in fulfilling his con-
tract of servico.!’ It is difficult to reconcile the decisions in
cases where employees have been injured while in public
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places but the gist of the decisions seem to be that there must
be some special risk incident to the particular emploviment
which imposes a greater danger upon the employee than upon
other persons using the strects.  The test however =ccems not
to be that other persons are exposed to the same danger, but
rather that the employment renders the workman peculinrly
subject to the danger, that is did the circumstances of the
employment require the employee to incur some special risk
in using the highway? 1t was nceessary in order to mow
the grass and weeds along Highway No. 52 that the team and
mover he brought to that loeation, and that they bhe removed
after such work was finished. The removal of same was a
natural incident of the work, and the injury sutfered by
claimant by being run info on the highway while so removing
his machinery and team resulted from a risk incident to the
cmployment, and the employee at the time of the aceident
was doing that whieh he was reasonably required to do within
the time of his empleyment and at a place where he reason-
ably might be expected to be while discharging the duties of
hi~ employment, and the faets hercin apparently come within
the rule of the Union Starch Company case (supra) as here-
inabove stated. It was a part of claimant’s duties to drive the
mower to the point where the grass and weeds required cut-
ting, and o remove it from the sceno of such operations when
the work was finished. Again eonsidering the rule as stated in
the IMincennes Bridge Company case (supra,) we believe that
‘‘uypon consideration of all the circumstances a causal con-
nection is apparent between the conditions under which claim-
ant's work was required fo ha performed and the resultine
injury; that the injury ean be seen to have followed ax na
natural incident of the work and could have been contemplatod
by a reasonable person familiar with the whole situation as a
result of the exposure occasioned by the nature of the employ-
ment,?’ i. ¢., the moving of machinery and equipment over the
highways to and from the place of work. Wae therefore find
that the injuries to claimant arose not only in the course of,
“*hut out of his employment,’’ and that he is entitled to com-
pensation under the terms of the Workmen’s Compensation
Act. An award is therefore hereby made in favor of claimant
P’eter J. Friedors, for temporary total disability for twenty.
:ix and three-gevenths (26 3#7) weeks from October 10, 1934 .
April 15, 1935, in the sum of Three Hundred Seventy (§370.00)
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Dollars, and for twenty-five (25) per cent permanent parfial
specifie loss of use of the left leg, in the sum of 8Bix Hundred
Sixty-five ($665.00) Dollars, making total eompensation of
One Thousand Thirty-five ($1,035.00) Dollars, and the further
rum of One Hundred Three ($103.00) Dollars payable to
clutinant for the use of Dr. \WW. H. Sechwingel, and the further
s of One Hundred Twenty-nine and 90/100 (£129.90) Dol-
lars to claimant for the use of 8t. Charles Hospital, making
a total award of One Thousand 1'wo Hundred Bixty-seven
ancd 90/100 ($1,267.90) Dollars.

On the basis of Fourtecen ($14.00) Dollars per week
minimum payments, the total amount of such award has here-
tofore been earned, and claimant is therefore entitled to pay-
ment thereof in full at this time. )

This award being subject to the provisions of an Act
entitled, ‘“An Act Making an Appropriation to Pay Com-
pensation Claims of State Iimployees and Providing for the
Method of Payment Thereof,’’ Approved July 3, 1937 (Sess.
[.aws 1937, p. 83), and being, by the terms of such Act, sub-
jeet to the approval of the Governor, is hereby, if and when
such approval is given, made payable from said appropria-
tion from the Road Fund in the manner provided for in such

Act.

(No. 30456—Claim denled.)

Dexyis BrorHERs Co., Claimant, vs. STaTE oF ILLiNOIS, Responient.
Opinion fAled December 15, 1937.

Claimant, pro se.

Or1ro Kenxer, Attorney General; GLExs A. Trevor, As-
sistant Attorney General, for respondent.

PLEADING—1itles of court—iwhen failure to comzply with justifics dis-
missal of claim. When claim I8 not sworn to, fails to comply with other

rules of court, contains no bill of particulars and fails to inform court as
to uny particulars in regard to law under which claim for refund is sought,

it is fatally defective and must be dismissed.
Mr. Justice YanTis delivered the opinion of the court:

Claimant herein seeks a refund for a truck license paid
Decomber 6, 1935 for Twenty-four ($24.00) Dollars; their
contention being that the law under which such license fee
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was collectod “was not enforeed and that therelore thev are
centitled toa refund for the amount paid.””  The elaim is not
sworn to as required by Rule 2 (a): it fails to comply with
Rule 5 ¢a) and Rule 5 (b), and contains no hill of particulars
ax provided by Rule 6 (a), of the Court of Claims.

Neither does it inform the court as 1o any particulars in
regard to the law under which the refund is sought to he
obtained.

It appears however, from the statement of the Atorney
General, filed in support of the latter’s motion to dismiss the
complaint, that the Motor Vehicle Aet of July 9, 1935 which
wus'in force at the time claimant applied for a license, pro-
vided as part of Paracraph 21, Seetion 20, Chapter 95 (a),
Motor Vehicle Law, lll. State Bar Statutes, 1935 as follows :

“If, under tte laws of such city, state, foreign country or provincee, terri-
teay or Feders™ distr:ct, motor vehicles or motor bieycies owned by residents
of this State, opersi:ng upon the highways of such clty, state, foreign country
or province territory or Federal district, ure required to pay the registration
fee and ev ry the license plates or pay any other fee or (ax to such eity, state,
lureign ountry or province, territery or Federal district, the motor veliclos
or motrr bicycles owned by residents of such city, state, foreign country oy
provinee, territory or Federal district, and operating upon the highways of
this fate sLall comply with the provisions of sections 8, 9, b, 9%¢, 9d, %o,
uf, e Bh, 4i, 9§, 8k, 10, 14, 17 and 27 of this Act.”

Paragraph 9 of the Act provided in part that the appli-
cant ‘‘>hall pay to the Secrctary of State for ecach calemdlar
vear from and after January 1, 1936 for the use of the public
highways of this State, a license fee of Five ($5.00) Dollars
tor each such vehicle,’”’ and such section also contained {he
following, ‘“Vehicles having a gross weight of more than eight
- thousand (8,000) pounds and not more than fen thousand
(10,000) pounds, including the weight of the vehiele and
maximum load-—$19.00.*’

Claimant’s truck, as shown by the license No. ('-623, was
licensed under these provisions.

Prior to’ March 30, 1936 no reciproeal agreement hal
Leen entered into between the State of Tilinois and the Stnte
of Towa, and no such agreement being in effect, the license foe
in question was due and payable, and was in fact paid by him
voluntarily and withont protest. The fact that affer Marel,
30, 1936 a reciprocal agreement was entered into and that
Hiirois feos wero not thereafter required, could not entitle.

claimant to a refund.
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Not only, theretore, heeanse of the fact that the claim is
not presented in proper form but because under all the facts
apparent, no refund would be allowed. The motion of re-
spondent to dismiss the elaim is granted and the elaim is here-

by (hismissed.

(No. 23128 Claimant awarded $58.33.)

Viea Nonostranp, Clhaimant, vs. STaTeE or TrLrLinois, Respondent.
' Opinion fited Deecember 13, 1937,

Freverick R. Nysera, for claimant.
Orro Kerxer, Attorney deneral; Musray . Minxg,

Assistant Attorney General, for respondent.

1 1IN018 1IQUOR coXTROL rLAaw—duplicate payment of lidense fee wunder—
it hen award for refund may be made. Where it appears that licensee pald
i fee twice for the issuance of the aame license, due to two applications being
made for same license and no action is taken on second application, except
irrnance of receipt for money, the resujt is the same, Insofar as second
application is concermed as if a denial of license had heen made and an
award for the refund of amount paid nn second application may be made,

Mg, Justice YaxTis delivered the opinion of the court:

Claimant sccks an award of Fifty-eight and 33/100
(%38.33) Dollars, alleging that on May 1, 1936 her agent paid
that sum to the [llinois Liquor Control Commission for ihe
issuunce of a liconse, to retail alcoholic liquors at a restaurant
then owned and operated by her and known as ‘A Bit of
Sweden,’”’ at 1011 Rush Street, Chicago, 1llinois; such license
heing apparently for the fourteen (14) months’ license period
of 14936-1937. Upon payment of such sum claimant’s agent
was given a receipt by the commission, numbered 13,010,
showing that the commisgion had received of Mrs. Vera Nord-
strand (A Bit of Sweden), of 1011 Rush Street, Chicago, Tili-
noix, the sum of Fifty-eight and 33/100 ($58.33) Dollars.

The complaint further recites that subsequently, on May
26, 1936, eclaimant not knowing of tho action by her agent in
paying the deposit of license fee aforesaid, made a further
pavinent of Fifty-cight and 33/100 ($58.33) Dollars to the
INinois Liquor Control Comimission for a state license as re-
tuiler of alecoholic liquors for the address in question, and
upon payment of such sum by her, was given n rececipt by the
commission, numbered 19,242, and whieh recited that the com-
mission had recoived from Mrs. Vera Nordstrand (A Bit of
Sweden), the sum of Fifty-cight and 33/100 (£58.33) Dollars
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axs i deposit of license fee for the address in question at 1011
Rush Street, Chicago,

Clanimant sought o refund from the [Minois Liguor Con-
trol Commission which was refused on June 7, 1937, and the
claim was hercin filed on October 4, 1937, secking o refund
for the money paid by claimant to the State for a license, for
which she had already through her agent previously paid.

Tt is the opinion of the court that it was the intention of
the legislature when it passed the Ligquor Control Act for
Ninois, that those desiring to engage in the sale of such
hquors should pay a licence fee therefor, but it was certainly
not the intentjon of the legislature then, nor is it the interpre-
tation of the court of decisions cited by respondent that the
State should be paid twice for the issnance of a license for
the privilege of engaging in such husiness. Fxcept for the
numbers noted on the two receipts in question, and the
varianee of dates (one being Mayv 1, 1936 and the other Mav
26, 1936). the {wo receipts are exact duplieates.

A license for the loeation in question was duly issued on
the first application, and as no aetion was apparently taken
upon the second or duplieate applieation, except the issuance
of a receipt for the money paid, the results so far as such
sccond applieation are concerned are the same as if a denial
of license had been made thereon.

Paragraph 146, Chapter 43, 111, Rev. Statutes, 1937 pro-
vides in part as follows:

“All applications—s8hall be accompanied by the deposit of the full amount
of the license fee to be pald for the kind of license applied for, which fee
shall be returned to such applicant if such appleation is denied.”

There is nothing in the law that contemplates or justifies
payment being made {wice for the license in question. nnd
claimant is apparently entitled to a refund.

T'he motion to dismiss the complaint is denied, and as no
further question of fact appears to be involved, an award i
hereby entered in favor of claimant, Veran Nordstrand. tor

the sum of $H8.33.

(No. 3104—Claimant awarded $%$3,968.00.)
Benrna 8, Enrtox, Clhiimant, vs. State or TuLixors, Respondens.
Opinion fled December 13, 1937,

Cuanres G. Dickmax and Loxnoy MippLerox, for ¢laim-
ant.
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O1170 KErXER, Attorney General; Guess A, Trevor, As-
sistant Attorney General, for respondent.

WorksMiN's CoMpENsaTiox AcT---death resulting from injuries in aeei.
dent under cvidence that injuries alone would not have coused—achen docs
net Lar meard. Where an employee recejves serinus injuries, consisting of

a fructure of the right pelvic hone, the right collar bone and internal injuries
and diex before his injuries heal, an award for compensation may be justi-
fied, even though there Is medical testimony that the injuries alone would
not have produced death, where the record is silent as 10 employee being

afflicted with any allment that might have contributed to his death:
SaMp—uwhen awcard made under. Where it appears that employee of
Nilate sustains accidental injuries, resulting in his death, arising out of and
in the course of his employment, while engaged in extra hazardous employ-
ment, an award for compensation may be made to those entitled, in accord-
ance with the provisions of the Act, upon compliance with the terms thereof.

Mz. JustTice YanTis delivered the opinion of the cowt:

As no conflict of facts could appavently exist in this
cause a stipulation has been entered into between clainant
and respondent, wherein it appears that Ogear Iorrion had
been employed by the State of Illinois from December 21,
1933 up to the time of his death as a laborer in the Diviann
ot Tlighways; that during the period from January 29, 196
to January 29, 1937 he was steadily employed and receivel
as total wages, the sum of Nine Hundred Ninety-two ($952.00,
Dollars; that on the latter date he was working with a main-
tenunce crew repairing the highway known as U. 8. Route
No. 24 in the Village of Bartonville, Illinois; that while work-
ing inside of the barricades adjacent to one-way traffic and
while engaged in applying a patent asphalt pateh to the
pavement, the flames therefrom flared up and as deceased
stepped backwards he slipped and fell beneath a hot asphalt
kettle trailer, which was being pulled by another state truck
along the one-way traffic lane. The dual wheels of the trailer
passed over his body from the right knee upward and over
the right shoulder. The injured employee was removed to
his home and from there to the St. Francis Hospital at Peoria,
where he remained until he died on February 22, 1937. Dr.
Trewvn, in making a formal report of the patient’s condition,
staterd, ‘‘Nature of injury, ‘comminuted fracture right
Clavicle with large hematonia fracture, right Clavicle, with
Inrge hematonia fracture, right Tschium—Cerebral Fmboli,
2 'R/37. from which patient did not recover. Died, IFebruary

22, 1937. *?
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Respondent patd all hospital and doctor bills amounting
o IFive Hundrea Twenty-one and 36, 100 ($521.36) Dollars,

The deceased emplovee was married but had no children
under the age of sixteen years at the time of his death,  Ir
an award 18 due it 1s concedeod that under Seetion 7 (a) of the
Workmat’s Compensation Act the amount would he a <nm
equal 1 four times the average annual earnings of the om-
ployved, but not less in uany event than Two Thousand Five
Hundred (£2,500.00) Dollars, and not more in any event than
Frour Thousand ($4,000.00) Dollars, which in this case would
entitle her to Three Thousand Nine Hundred Sixty-ciwht
($3.968.00) Dollars.

A« the elaim was filed on June 1, 1937, being within «ix
months of the date of the aceident, the only question that is
presented by the record is, did deeeased’s death result from
such aceident? The medieal report, referred to in the stipu-
lation, shows that ten days after the accident of January 209th,
Osear orrion had a Cercbral Emboli, from which he did not
recover. Such report also shows the various fractures and
injuries which at the time necessitated his prescence in the
lvspital, and it further shows that he died February 22, 1927,
The record discloses that the wheels of the (ruck erushaod nnd
fructured the employee’s right pelvie bone, his righi collar
hone and that he suffered internal injuries. Nothing nppears
in the record to indieate in any way that the injured emplovee
was suffering from any other ailment or physieal condition
that might have contributed fo his death, and modieal ex
perience has shown conelusively that Fmboli frequently ro.
sults in the case of a fracture and consequent injury 1o the
circulatory system. There is no doubt in the court’s mind
that elnimant is entitled to an award, under the terms ot the
Workmen’s Compensation Aet. Such conclusion is supported
by the ruling in the Lunighi Coal Co. case, wherein the court
hebd:

“Where an employee receives injurfes to his chest. fractures o 1b Lol
the sternum, soon develops pneumonia and dies before his InjJuries heal an
award In favor of the dependents for the full amount allowed by =tatnre is

proper, although the attending physicians testify that the injuries oo
would not have produced death.” The Luniphi Coul o, Ax, Tudustor: o

mission, 395 1. 476.

Claimant, Bertha S. FErrion, is the surviving wife of ~uid
Oscar Frrion, An award is hereby made in her favor rfor o
sum equal to four times the average annual enrnings of said
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Oxcar IKrrion or Three Thousand Nine Hundred Sixty-eight
(%5.968.00) Dollars, being four times the average annual earn-
ings which the injured employee reccived as wages during
the year next preceding his injury, as provided under Section
T (a) of the Workmen’s Compensation Aect. On the basis of
his annual earnings, claimant’s average weekly wage
amounted to Nineteen and 07,7100 ($19.07) Dollars, and pay-
ments of Fifty (50) Per Cent thereof would entitle the re-
cipient to the sum of Nine and 53/100 ($9.53) Dollars per
week., The amount of Four Hundred Thirty-eight and 38/100
($438.38) Dollars has accrued as earned compensation for
fortv-six (46) weeks from the date of the injury to the 17th
day of December, A. D, 1937, and claimant is therefore en-
titled to payment at this time in the sum of Four Hundred
Thirty-eight and 38/100 ($438.38) Dollars with future month-
Iy payments to be made to her on the basis of Nine and 53/100
($£9.53) Dollars per week for three hundred seventy (370)
weeks until the further sum of Three Thousand Five Hun-
dred Twenty-six and 10/100 Dollars has been paid to her,
with an additional final payment of Threo and 52/100 ($3.52)
Dollars, making a total of Three Thousand Nine Hundred
Sixty-eight ($3,968.00) Dollars for which an award is herehy
entered in favor of claimant, Bertha 8. Errion; such future
pavments being subject to the terms of the Workmen'’s Com-
pensation Act of 1llinois, jurisdiction of this cause is hereby
retained for the purpose of making such further orders as
may from time to time be necessary herein.

This award being subject to the provisions of an Act
entitled **An Act Making an Appropriation to Pay Com-
pensation Claims of State Employces and Providing for the
Method of Payment Thereof,”’ Approved July 3, 1937 (Sess.
l.aws 1937, p. 83) and being, by the terms of such Aect, sub-
ject to the approval of the Governor, is hereby, if and when
such approval is given, made payable from said appropria-
tion from the Road Fund in the manner provided for in such

.'\(Et.

(No. 3041—Claisnant awarded $5000.00.)
AxNpiew Busarz B AL, Claimants, vs. STaTe or TLLINoI8, Respondent.
Opinion fled December 15, 1937,

Buerz, HurcuinsoN, Nurt & Mureny, for claimant.
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Orio Kerser, Atorney General; Mexgay 190 Milxe,
Assistant Attorney General, for respondent.

Intixors Nadtoxan Guane  duscase jnourveed by omomber of, on hine ol
duty, rosalting in death—ache n award for compensaloon made be s for,
Where it clearly appears that membher of Hlinolgs National Guard contracted

disease, while in the pecformance of his duties, as such member, resulting
in his death, an award may be made to his dependents, under the provisions

ot the Military and Naval Code.
Mr. Jusrtice Laxscorr delivered the opinion of the court:

The surviving beirs of Thomas Bubatz, deceased, petition
this court for an award, alleging that the death of ‘'homas
Bubatz was a result of a disease contraeted in line of duty
us a member of the lllinois National Guard. The files of the
office of the Adjutant (General show that T'homas A. Bubatz
vas a private in Company I, 108th Combat IKnginecers and
was on duty at the Second Army Maneuvers with his or-
ganization from August 8-22, 1936 nt Camp Custer, Michigan.
It appears that he reported at camp hospital on August 17
nnd complained of stomach pains and dysentery. Ile was
examined on that date by Captain Maleom Kemper, M. C. of
his regiment, who diagnosed the case as acute gastro-
onteritis.  Ile was not hospitalized but returned to duly The
report of the hoard on his sickness indicates the discase was
incurred in line of duty. He returned to his home with his
command on August 22, 1936, On August 26 he consulted
Dr. R. (. Buboltz of West 43rd Streot, Chicago and com-
plained of having had dysentery with severe abdominal pains
on Monday, August 24. Dr. Buboltz examined him at that
time and there was no evidenee of appendicitis and treated
him for acute dysentery. He responded, supposedly, to the
medication and felt much better on Tuesday. The doctor
contemplated ealling on Tuesday but the doctor’s call was
cancelled by Bubatz’ family. On Wednesday the doctor was
called again and after a eareful examination he dingnosed the
case as acute appendicitis. This soldier was taken to the
German Deacon hospital at 54th and Logan Street, Chicago,
where he was operated on and found to have an acute gang-
rene ruptured appendix with the abdominal eavity filled with
pus. Ho died August 29. The doector {estificd that on
Aagust 26th he took this soldier to the hospital and per-
formed an operafion. The operation disclosed the entire
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gastro-intestinal tract was infeeted with general peritonitis;
that in his opinion infective dysentery had been present for
a weck or more:; that the dysentery had caused an acute
gangrenous appendix which had ruptured. The appendix
was removed but the entire abdominal cavity was filled with
pus and the deccased died on August 29, 1936. The doctor
further testified that in his opinion death was a result of
dysentery or gastro-enteritis contracted during the encamp-
ment. The record discloses that the claimant left his father,
Andrew Bubatz, his mother, Josephine Bubatz, who appears
to have heen entirely dependent upon him. The deceased was
un employee of the International Harvester Company and
earned Fifteen ($15.00) Dollars a week. It appears from the
record that he turned practically this entire sum over to his
mother weekly. He was a young man about 20 years of age.
From the examination of the testimony of the record, we
conclude that the death of Thomas Bubatz after an operation
which disclosed a ruptured gangrenous appendix, was causcd
by dysentery or gastro-enteritis contracted in line of duty.
We have heretofore held in accordance with the following:

“Where it clearly appears that member of Illinolse Natlonal Guard con-

tructed disease whife in the performanc